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ABSTRACT

The concept "beneficial use" plays a pivotal role in South African water law reform. It
forms the foundation of the mechanism to make water use rights available for the reform
of the allocation of water use entitlements. The mechanism involves that water use rights
that were unexercised in the two years before the promulgation of the National Water Act
36 of 1998 are not defined as existing lawful water uses. Where the concept "beneficial
use" is utilised to cancel unexercised water use rights, it can cause potential hardship.
Some people whose rights have been cancelled believe that they should be able to rely
on the property clause in section 25 of the Constitution of 1996 to either have the
legislation declared unconstitutional or to demand compensation. Section 25 of the
Constitution of 1996 prohibits the arbitrary deprivation of property and states that property
may only be expropriated for a public purpose or in the public interest, subject to
compensation. Section 25(4) states, however, that the public interest includes the nation's
commitment to land reform and to reforms to bring about equitable access to all South
Africa's natural resources. It is clear from this that reforms to bring about access to water
are allowed by the property clause. One of the main questions discussed in this thesis
was whether section 32 of the National Water Act 36 of 1998 that made more water
available for distribution for reform purposes by cancelling unexercised water user rights,
leads to an arbitrary deprivation or an expropriation of property. It should be noted that
section 32 of the National Water Act did not constitute an arbitrary deprivation of property,
as sufficient reason exists for water law reform. A possible constitutional challenge based
on the lack of due process of law because of the retrospective operation of the section
may possibly be averted because of the existence of section 33 of the National Water Act.
Section 33 of the Act mitigates hardship by allowing unexercised water uses to be
declared existing lawful water uses in certain circumstances where a good reason for the
non-exercise of the water use right existed. Even in cases where section 33 does not
prevent section 32 from being regarded as an arbitrary deprivation of property because
there still was not a proper procedure, the government will probably be able to show that
the limitation in section 32 is, in terms of section 36(1) of the Constitution of 1996,

reasonable and justifiable in an open and democratic society.

Despite the fact that section 25(1) prohibits arbitrary deprivations, it does not prohibit the
government from regulating competing rights to use water even though some people may
be negatively affected by the regulation. Because the Minister merely acts as public
trustee of the nation's water resources on behalf of the national government in terms
section 3(1) of the National Water Act, it cannot be claimed that the government acquired
the cancelled water use rights. A claim that compensation should be paid for an

expropriation of property will therefore not succeed. Compensation is only payable in




terms of section 22(6) and section 22(7) of the National Water Act 36 of 1998 for a loss of
existing water entitlements, such as existing lawful water uses or existing licences. A court
should thus consider interpreting section 25 by providing for compensation where an
individual was unfairly burdened and was therefore denied the protection of the equality
clause in section 9 of the Constitution when his unexercised water use rights were

cancelled by section 32.

The concept "beneficial use" currently restricts the content of the water use entitlement
existing in terms of section 4 of the National Water Act 36 of 1998. The loss of the
entittement when inter alia a licence for an existing lawful water use is refused, is not
protected by the payment of compensation when water is used in an unfair or
disproportionate manner, because such utilisation would not be regarded to be beneficial
use. It became apparent that in terms of the current water law dispensation in South
Africa, the possibility of compensation for an amendment of a water use licence and the
refusal of a licence for an existing lawful water use implies that a water use entitlement is
a right in property. The fact that section 22(7) of the National Water Act states that the
amount of the compensation must be determined in accordance with section 25(3) of the
Constitution implies that the legislature also recognises that a water use entitlement is
constitutional property. Section 22(7) of the National Water Act underlines the basic
premises of the National Water Act by subjecting the amount of the compensation that is
payable to the same limitations that restrict the entitlement to use the water. The
stipulations of section 22(7) draw the attention to the fact that the exercise of both existing
lawful water uses and water use licences as rights in property is subject to basic principles
of the National Water Act such as the Reserve and the concepts "public trusteeship” and

"beneficial use" of the water resources.

The fact that compensation is only payable when there has been severe prejudice to the
economic viability of an undertaking implies that water use entittements have to be
exercised at the time of the application for the compensation to be payable. The concept
"beneficial use" - in the sense that a water use must not be wasteful or polluting and in the
sense that only water use entitlements that are being exercised are protected - thus
restricts the water use entittement as a property right. During the research, American and
Australian water law reform and their interpretation of their property clauses were

compared to water law reform in South Africa and the South African property clause.

Furthermore, Australian policy to encourage more beneficial water use by the trade in
water entitlements or allocations, was also discussed. South Africans will likely in future
be encouraged to trade in water use entitlements or allocations. The objective with
allowing the trade in water use entitlements or allocations is to encourage people to rather

use water for uses with a high value instead of uses with a lower value. In this way the




concept "beneficial use” may be broadened to include water allocation or entitlement
trading. However, it was argued that a disproportionate impact on third parties would
mean that water allocation or entitlement trading would in some cases not be regarded as

beneficial use anymore.

Key words: Beneficial use; public trusteeship; custodianship; water law reform; right
of access to sufficient water; water allocation; National Water Act 36 of
1998; equality; section 9 Constitution of 1996; section 25 Constitution of
1996; section 27(1) Constitution of 1996; section 195 Constitution of
1996; res omnium communes; water use rights; water use entitlement;
water allocation or entitlement trading; statutory property; deprivation;
expropriation; constructive expropriation; acquisition; American public

trust doctrine; Australian National Water Initiative.




OPSOMMING

Die konsep "voordelige gebruik" speel 'n sleutelrol in die hervorming van die Suid-
Afrikaanse waterreg. Die konsep vorm die grondslag van die meganisme om
watergebruiksregte beskikbaar te stel vir die hervorming van die toekenning van
watergebruiksregte. Die meganisme behels dat watergebruiksregte, wat nie in die twee
jaar voor die inwerkingtreding van die Nasionale Waterwet 36 van 1998 uitgeoefen is nie,
nie gedefinieer word as bestaande wettige watergebruike ingevolge artikel 32 van die Wet
nie. Waar die konsep "voordelige gebruik" ingespan word om ou orde-regte te kanselleer,
kan mense egter nadelig daardeur getref word. Sommige van die mense wie se regte
gekanselleer is, glo dat hulle in staat moet wees om hulle op die eindomsklousule in
artikel 25 van die Grondwet van 1996 te beroep om die wetgewing ongrondwetlik te laat
verklaar of om vergoeding te eis. Artikel 25 verbied die arbitrére ontheming van eiendom
en lui dat eiendom slegs onteien mag word vir 'n openbare doel of in die openbare belang
en onderworpe aan vergoeding. Artikel 25(4) lui egter dat die openbare belang ook die
nasie se verbintenis tot grondhervorming beteken, en tot hervormings om billike toegang
tot al Suid- Afrika se natuurlike hulpbronne te bewerkstellig. Dit blyk duidelik hieruit dat
hervormings om toegang tot water te bewerkstellig deur die eiendomsklousule toegelaat
word. Een van die belangrikste vrae wat in hierdie proefskrif bespreek word is of artikel 32
van die Nasionale Waterwet 36 van 1998, wat meer water beskikbaar gestel het vir die
doeleindes van hervorming deur ongebruikte watergebruiksregte te kanselleer, lei tot 'n
arbitrére ontneming of 'n onteiening van eiendom. Daar is tot die slotsom gekom dat
artikel 32 van die Nasionale Waterwet nie arbitrér is nie omdat voldoende rede vir die
hervorming bestaan. 'n Moontlike beswaar teen die grondwetlike geldigheid van die
klousule, wat gegrond is op 'n gebrek aan 'n behoorlike proses omdat die artikel 'n
terugwerkende uitwerking het, mag dalk afgeweer word vanweé die uitwerking van artikel
33 van die Wet. Artikel 33 versag die uitwerking van artikel 32 deur toe te laat dat 'n
ongebruikte waterreg tot 'n bestaande wettige watergebruik verklaar kan word in sekere
gevalle waar 'n goeie rede vir die nie-gebruik van die reg bestaan het. Selfs waar artikel
33 nie verhinder dat artikel 32 as arbitrér beskou word nie omdat daar steeds 'n gebrek
aan 'n behoorlike prosedure was, sal die regering waarskynlik kan bewys dat die
beperking in artikel 32 ingevolge artikel 36(1) van die Grondwet redelik en regverdigbaar
is in 'n oop en demokratiese samelewing. Ten spyte daarvan dat artikel 25 arbitrére
ontnemings verbied, verhinder dit nie die regering om mededingende watergebruiksregte
te reguleer nie, al kan dit sommige mense nadelig tref. Omdat die Minister bloot die
openbare trustee van die nasie se waterbronne is namens die nasionale regering
ingevolge artikel 3(1) van die Nasionale Waterwet, kan dit nie betoog word dat die

regering die gekanselleerde watergebruiksregte verkry het nie. 'n Eis dat vergoeding
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betaal moet word vir 'n onteiening van eiendom sal dus nie slaag nie. Vergoeding
ingevolge artikel 22(6) en 22(7) van die Nasionale Waterwet 36 van 1998 is slegs
betaalbaar vir 'n verlies aan bestaande wateraansprake soos bestaande wettige
watergebruike of bestaande lisensies. 'n Hof moet egter oorweeg om artikel 25 so uit te &
dat vergoeding toegestaan word waar 'n onbillike las aan 'n individu opgelé word en hy
dus nie deur die gelykheidsklousule in die Grondwet beskerm word wanneer sy

ongebruikte waterregte deur artikel 32 gekanselleer word nie.

Verder beperk die konsep "voordelige gebruik" tans die inhoud van die aanspraak om
water te gebruik wat ingevolge artikel 4 van die Nasionale Waterwet bestaan. Die verlies
van die aanspraak, onder meer waar 'n lisensie vir 'n bestaande wettige watergebruik
geweier word, word nie deur die betaling van vergoeding beskerm wanneer water op 'n
onregverdige of oneweredige manier gebruik word nie. Dit word nie as voordelige gebruik
beskou nie. Dit het duidelik geword dat ingevolge die huidige waterregbedeling in Suid-
Afrika die moontlikheid van vergoeding vir die wysiging van 'n watergebruikslisensie en
die weiering van 'n lisensie vir 'n bestaande wettige watergebruik impliseer dat 'n
watergebruiksaanspraak 'n reg in eiendom is. Die feit dat artikel 22(7) van die Nasionale
Waterwet bepaal dat die bedrag van die vergoeding ingevolge artikel 25(3) van die
Grondwet bepaal moet word, impliseer dat die wetgewer erken dat 'n
watergebruiksaanspraak grondwetlike eiendom is. Artikel 22(7) van die Nasionale
Waterwet onderstreep basiese uitgangspunte van die Wet deur die bedrag van die
vergoeding wat bepaalbaar is vir 'n beperking van sekere watergebruiksaansprake te
onderwerp aan dieselfde beperkinge wat die watergebruiksaanspraak beperk. Die
bepalinge van artikel 22(7) vestig die aandag daarop dat die uitoefening van beide
bestaande wettige watergebruike en watergebruikslisensies as regte in eiendom
onderworpe is aan basiese beginsels in die Nasionale Waterwet soos die Reserwe en die

konsepte "openbare trusteeskap" en "voordelige gebruik" van die waterbronne.

Die feit dat vergoeding net betaalbaar is in gevalle waar daar ernstige nadeel was aan die

ekonomiese lewensvatbaarheid van n onderneming, impliseer dat
watergebruiksaansprake uitgeoefen moet word ten tyde van die aansoek om vergoeding.
Die konsep "voordelige gebruik" - in die sin dat 'n watergebruik nie water mag vermors of
mag besoedel nie en in die sin dat slegs watergebruiksaansprake beskerm word deur die
betaling van vergoeding wanneer hulle uitgeoefen word - beperk dus die
watergebruiksaanspraak as 'n reg in eiendom. Tydens die navorsing is Amerikaanse en
Australiese waterreghervorming en hul interpretasie van hul eiendomsklousules met Suid-

Afrikaanse waterreghervorming en die Suid-Afrikaanse eiendomsklousule vergelyk.

Australiese beleid om mense aan te moedig om water meer voordelig te gebruik deur die

dryf van handel in verhandelbare watergebruikaansprake of watertoekennings, is ook
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bespreek. Die oogmerk met die verhandeling in die aansprake en toekennings is om
gebruikers aan te moedig om water te gebruik vir gebruike met 'n hoé eerder as 'n lae
waarde. Op hierdie wyse sal die konsep "voordelige gebruik” uitgebrei word om handel in
watertoekennings of - watergebruiksaansprake in te sluit. Dit is egter betoog dat 'n
oneweredige impak op derdes sal beteken dat handel in watertoekennings of -
watergebruiksaansprake in sommige gevalle nie meer as voordelige gebruik beskou sal

word nie.

Sleutelwoorde Voordelige gebruik; openbare trusteeskap; rentmeesterskap,
waterreghervorming; reg van toegang tot voldoende water;
watertoekennings; gelykheid; Nasionale Waterwet 36 van 1998; artikel 9
Grondwet van 1996; artikel 25 Grondwet van 1996; artikel 27(1)
Grondwet van 1996; artikel 195 Grondwet van 1996; res omnium
communes; watergebruiksregte; watergebruiksaanspraak; handel in
watergebruiksaansprake of -toekennings; statutére eiendom; ontneming;
onteiening; konstruktiewe onteiening; verkryging; Amerikaanse leestuk

van die public trust; Australiese National Water Initiative.
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The concept "beneficial use" in South African water law reform

CHAPTER 1
INTRODUCTION

1.1 Problem statement

The right of access to sufficient water' was entrenched in the Constitution of 1996 mainly
because years of racial discrimination has resulted in black people being denied access to
sufficient water. The riparian system of water law in terms of which access to water was
linked to access to land meant that black people had limited access to water because they
had limited access to land. In the National Water Act® of 1998 it is stated that water is a
scarce and unevenly distributed national resource that belongs to all the people, but the
discriminatory laws and practices of the past have prevented equal access to water. The
Act was promulgated to provide for fundamental reform of the law relating to water use
and water resources.® The national government has overall responsibility for the equitable

allocation of water for beneficial use and the redistribution of water.*

The right of access to sufficient water®> forms a part of the cluster of so-called socio-
economic rights in the Bill of Rights in the Constitution. In the locus classicus of socio-
economic rights, the Grootboom® case, the Constitutional Court explained that the
realisation of socio-economic rights, like the right of access to sufficient water, is the key
to the advancement of race and gender equality.” The advancement of racial and gender
equality forms one of the core objectives of the National Water Act.® The purpose of the
National Water Act® is inter alia to ensure that the nation's water resources are protected,
used and developed in ways which take into account the promotion of equitable access to
water and the redressing of the results of past racial and gender discrimination. This
purpose is tempered by the purpose that the nation's water must be used in ways which
take into account the efficient, sustainable and beneficial use of water in the public
interest. Moreover, the basic human needs of present and future generations must also be

taken into account.

S 27(1)(b) of the Constitution of the Republic of South Africa of 1996 (hereafter the Constitution).
Preamble to the National Water Act 36 of 1998.

Long title of the National Water Act 36 of 1998.

Preamble to the National Water Act 36 of 1998.

S 27(1)(b) of the Constitution of 1996.

Government of the Republic of South Africa v Grootboom 2001 1 SA 46 (CC) para 23.

Government of the Republic of South Africa v Grootboom 2001 1 SA 46 (CC) para 23. See Chapter 3.
S 2 National Water Act 36 of 1998.

S 2 National Water Act 36 of 1998.
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The National Water Act'™ states that the national government, acting through the Minister,
is the public trustee of the nation's water resources. The Minister is ultimately responsible
to ensure that water is allocated equitably and used beneficially in the public interest,
while promoting environmental values.™ It is the achievement of these purposes of the

National Water Act'? and the achievement of these responsibilities of the Minister that

form the foundation of the problem discussed in this thesis:

1.2

The concept "beneficial use" is at the centre of the following developments in the water

How does the concept "beneficial use" influence South African water law reform?

Objectives of the study

law dispensation:

121

1.2.2

1.2.3

124

According to the White Paper on a National Water Policy® the beneficial
use of water previously meant the use of water for a productive purpose.
When water was less scarce it was a sufficient limitation on water use.
Since competition for the use of water has increased, there are a large
number of additional users who could all claim to be using the water
productively in some sense. The criterion in these circumstances is use
which is fbeneficidl in the publ

The responsibility of Government in terms of the National Water Act™

involves achieving the equitable allocation of water for beneficial use and

the redistribution of water.

The Water Allocation Reform Strategy'® of 2006 states that water

allocation must promote the beneficial use of water in the public interest.

When there had been permission to use water during a period of two
years immediately before the commencement of the National Water
Act,” but the water use was not exercised,'® it is not protected as an
existing lawful water use in terms of section 32 of the Act.”® In effect the
exercise of a water use was set as a condition for the recognition of a

water use right.

S 3(1) National Water Act 36 of 1998.

S 3(2) National Water Act 36 of 1998. See para 4.4.2.3.

S 2 National Water Act 36 of 1998.

DWA White Paper on a National Water Policy in para 4.2.1.

See para 3.8 and para 4.4.2.4.

Preamble National Water Act 36 of 1998.

DWA 2006 Strategy for water allocation reform 20. See para 3.8.

Act 36 of 1998.

See Thompson Water Law 497.

See para 4.5 for a discussion of s 32 of the National Water Act 36 of 1998.

c
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1.2.5 Section 25 of the Constitution®® prohibits the arbitrary deprivation of
property®! and states that property may only be expropriated® for a public
purpose or in the public interest, subject to compensation.?® Section 25(4)
states that the public interest includes the nation's commitment to land
reform and to reforms to bring about equitable access to all South
Africa's natural resources. Moreover, property is not limited to land. It is
clear from this that reforms to bring about access to water are allowed by
the property clause. This thesis aims to explain that a link exists between
the concept "beneficial use" and the public interest in water allocation
reform. A link also exists between the concept "beneficial use" and the
concept "water use right" as a property right.

1.2.6 The government has recognised that tradeable water use entitlements
may promote the shift from low to high value use of water and may
remove the need for administratively set prices in water-stressed areas
where the water demand is increasing.?* The promotion of the shift from
low to high value uses of water is an indication that the public interest in
the case of water scarcity influences which uses are regarded to be

beneficial.

It is necessary to determine what is meant by the concept "beneficial use" in water policy,
legislation and regulations. The main objective of the study is to determine whether and
how the concept "beneficial use" is used to determine the content of a water use right,
whether it influences the availability of water for reform and whether it may be used to
reflect the public interest in the extent of a water use right. A critical analysis of the

concept "beneficial use" is thus necessary.
1.3 Point of departure, assumptions, and hypotheses

1.3.1 Point of departure

The right of access to sufficient water is guaranteed by the Constitution® of 1996. The
National Water Act® contains the legislative measures that the state, within its available

resources, had to adopt in terms of the Constitution’’ to achieve the progressive

20 Constitution of 1996.

21 S 25(1) Constitution of 1996.

22 S 25(2) Constitution of 1996.

23 See para 4.3.6.

24 GN 1353 in GG 20615 of 12 November 1999 para 5.3.3. See para 7.6.
25 S 27(1)(b) Constitution of 1996.

26 Act 36 of 1998.

27 S 27(2) Constitution of 1996.




realisation of this right. The courts, when interpreting the National Water Act®® must
promote the spirit, purport and objects of the Bill of Rights in the Constitution.” This inter
alia includes the protection of the values of human dignity, the achievement of equality

and the advancement of human rights and freedoms and non-racialism and non-sexism.*

1.3.2 Assumptions
The following assumptions underlie this thesis:

1.3.2.1 Society has a greater interest in a natural resource like water, which is
necessary to sustain life, than in a natural resource that has a mere economic

value.
1.3.2.2 Rights to use water become more valuable when water becomes scarcer.
1.3.2.3 Certain uses of water are more valuable to society than others.

1.3.2.4 There is a difference between the legal rules applicable to water as a social

good and water as an economic good.

1.3.3 Hypotheses

The aim with this study is to test the hypothesis that when a water law dispensation is
reformed, the concept "beneficial use" sets the limits of the water use right as a property

right. The following hypotheses will be used to test the main hypothesis:

1.3.3.1 A right of access to sufficient water as entrenched in the Bill of Rights is a

manifestation of the Roman law principle of res omnium communes.

1.3.3.2 Because of the need for water to sustain life and livelihoods in conditions of
water scarcity, the public interest plays a larger role in the allocation of water
use rights in South Africa than in the allocation of rights to other forms of
property.

1.3.3.3 When water scarcity necessitates the reform of the water law dispensation, the
definition of beneficial use is adapted in accordance with a changing perception

of what is in the public interest.

1.3.3.4 The extent of the right of access to sufficient water as a constitutional right

should be limited by the concept "beneficial use".

28 Act 36 of 1998.

29 S 39(2) Constitution of 1996.

30 S 1(a) and s 1(b) Constitution of 1996. See Government of the Republic of South Africa v Grootboom 2001 1 SA 46
(CC) para 23, as well as para 3.2.




1.3.3.,5 The concept "beneficial use" should be used to determine the existence of the

right to use water.

1.3.3.6  When some private rights in a water resource are in conflict with other private
rights to use the water resource, beneficial use is the tool that is used to
determine which rights are to be preferred to others.

1.3.3.7 When it is necessary to encourage water users to discard uses with a low value
for uses with a higher value, water trading will be an effective way to encourage

the discarding of uses with a low value.
1.4 Methodology

1.4.1 Historical research

According to Zimmerman and Visser** both Roman-Dut ch and English |l aw #Af
6common | awdfrinca®aut®douA h African | egislation
authority, with the underlying Roman-Dutch and English sources both equally

authoritative.

In this thesis pre-classical, classical and post-classical water law in Rome will be traced to
see how many of the principles developed in Rome were received into Roman-Dutch and
South African water law. The historical development of South African water law will be
divided into the period under the Dutch administration, the period under British
administration and the period when the riparian system was accepted. During the
discussion of water law in Rome, Holland, and the Cape under the Dutch and then the
British administration, firstly, the principles that govern the concept res omnium
communes will be discussed. Secondly, private rights in water will be discussed in the

light of the effect of the concept "use" or "beneficial use".

1.4.2 Comparative water law research

During the research it became apparent that water scarcity in the Cape caused the
Roman-Dutch law to be inadequate to regulate the dilemma of too many water users and
too little water in a just manner. The early Cape courts under the British administration
had used American case law to develop South African water law. The reason was that the
American courts had relied on Roman and civil law principles to develop American water
law. Courts in America and the Cape thus made use of comparative legal research early

on in their history. Venter® defines comparative legal research as that unique, systematic

31 Zimmermann and Visser Southern Cross 10.
32 Venter Regsnavorsing 213.




legal scientific method of research that is used to obtain new knowledge on the similarities
and differences between the various legal systems to which it is applied. At a distance
from his own legal system the researcher gains more perspective. Distance allows him to
relatavise and to come to objective conclusions on the strong and weak points of his legal
system.* This leads to meaningful attempts at legal reform later.®*

In particular, Choudhry® explains that the dialogical mode of comparative constitutional
interpretation holds that the legal doctrine found within a legal system may be understood
as expressing the underlying values of that system. This method entails three steps:
Firstly, comparative jurisprudence is used as a means to identify important assumptions in
oneds own c ons tSecondly, the noart conopareseassumptions underlying
domestic and comparative jurisprudence and engages in a process of justification. Thirdly,
a court may be able to justify similarity with or a difference between the assumptions in its
own jurisdiction and the assumptions in comparative jurisprudence. The identification and
attempted justification of constitutional assumptions through comparison may lead to a
court challenging and rejecting its assumptions and may facilitate the search for new
assumptions.®® Choudhry®’ is also of the opinion that a process of dialogical interpretation
can even lead to a court using comparative jurisprudence as a means to initiate radical

legal change.

Currently the Constitution® allows a court when interpreting the Bill of Rights to consider
foreign law. According to Malan,* the courts are involved in functional legal comparison
where the object is to obtain more knowledge on the content of the South African Bill of
Rights. Malan®® explains that certain factors need to be taken into account for legal
comparison to be successful. He divides them into textual and contextual factors.*!
Textual factors relate to the content of the foreign Bill of Rights and foreign case law.** In
this thesis the property clauses of the American and Australian Constitutions were

analysed in accordance with the functional method of legal comparison.

Contextual factors relate to dogma that is not expressly mentioned in foreign case law.*® In
the case of the American and Australian Constitutions the questions whether the right of

access to sufficient water is a human right and whether there is a concept of "public

33 Regsnavorsing 214.

34 Venter Regsnavorsing 215.

35 Choudhry 1999 Indiana LJ 836.

36 Choudhry 1999 Indiana LJ 858.

37 Choudhry 1999 Indiana LJ 858.

38 S 39(1)(c) of the Constitution of 1996. See Malan 1997 THRHR 217 and Choudhry 1999 Indiana LJ 844.
39 Malan 1997 THRHR 217.

40 Malan 1997 THRHR 217.

41 See Government of the Republic of South Africa v Grootboom 2001 1 SA 46 (CC) para 22.
42 Malan 1997 THRHR 217.

43 Malan 1997 THRHR 224.




trusteeship” in their water law, form part of the contextual or background factors in terms
of which their water law has to be interpreted. Besides the guarantee of access to
sufficient water in section 27(1)(b) of the South African Constitution, prohibition of arbitrary
deprivation of property in terms of the property clause plays a central role when water use
rights are reformed. Malan** points out that the question should be whether foreign rules
will be useful when one tries to solve local problems. In the context of this thesis the
appropriate question is what should be the interpretation of the property clause in the
Constitution of 1996 in the light of interpretations of the American and Australian property
clauses when their courts were confronted with the reduction of water entitlements
because of water scarcity. The role played by the concept "beneficial use" to determine
the existence of the water use right in America will be compared to the situation in South
Africa. The objective with the comparison is to determine whether there are any principles
similar to those in American law that are applicable in South African law. In Magajane v
Chairperson, North West Gambling Board® the court held that it was entitled under
section 39(1)(c) of the Constitution of 1996 to review relevant foreign jurisprudence when
considering the standard for regulatory inspections of commercial premises. The court
held that the notion that an inspection constitutes an intrusion, albeit a less invasive one,
invoking the right to privacy, is consistent with our constitutional notion of concentric
circles of the privacy right.*® Similarly, it is argued that the court is entitled under section
39(1)(c) of the Constitution of 1996 to review relevant foreign jurisprudence on the
interpretation of a property clause. Where the understanding of a concept in American law
is consistent with our constitutional notion of the same concept, like the concept "water
use right," it may be of assistance to the court to consider the understanding of the foreign
concept when making its decision.*’ The focus of the thesis falls on section 25 that deals
with the property clause, but the property clause may also be limited by section 36(1) of
the Constitution of 1996. It states that the rights in the Bill of Rights may be limited only in
terms of law of general application to the extent that the limitation is reasonable and
justifiable in an open and democratic society based on human dignity, equality and
freedom. The effect of water law reform on the concept "water use right" as a property
right in other modern and democratic societies that have constitutional property clauses,
like America and Australia, may or may not show that the limitation of property rights by

the National Water Act®® is reasonable and justifiable.

44 Malan 1997 THRHR 225.

45 Magajane v Chairperson, North West Gambling Board 2006 5 SA 250 (CC) para 51.

46 Magajane v Chairperson, North West Gambling Board 2006 5 SA 250 (CC) para 59.

47 See Magajane v Chairperson, North West Gambling Board 2006 5 SA 250 (CC) para 59.
48 National Water Act 36 of 1998.




Where civil and common law institutions share the same structural roots, the possibility of
borrowing is greater.” The reasons why American and Australian water law reform are
studied in this thesis are: Firstly, American water law is founded on Roman law.>°
Australian water law is founded on the English common law where, thanks to Bracton, the
approach was similar t o Justi ni amed somniam
communes.”® The English common law on water was also influenced by Scots legal
precedents.> Scots law is founded on civil law. Secondly, both countries as a result of civil
law historically regarded the water use right to be usufructuary in nature.* Thirdly both
countries grapple with water scarcity. Fourthly, both countries have property clauses
containing certain elements that are also found in the South African property clause.>
Fifthly, both countries have case law in terms of which the stipulations of the property
clause are applied to the reform of the law regulating the natural resources water or
fisheries.> In the sixth instance the courts in both countries have identified certain
principles that might be useful when South Africa regulates the water use right as a
constitutional property right. In the seventh instance Australia has a federal agreement in
terms of which water law reform must take place.* This provides very useful insight into
the value of water trading when a country attempts to encourage people to use water for
purposes with a higher rather than a lower value.*’

It should be stressed that it is not implied that all foreign solutions would be suitable for
local problems. It is, however, suggested that a discussion of American and Australian
solutions to problems related to water scarcity will be useful in identifying the different
aspects of the problem and the different alternatives to addressing the problem. Australian
policy, which forms a framework for water reform and which encourages water trading to
motivate water users to discard uses with a low value in favour of uses with a higher
value, will also be compared to clauses in the National Water Act®® and policy documents

to determine the possibilities and dangers inherent in water trading in South Africa.

49 See Du Plessis 1998 Stell LR 345 and 348.

50 See para 2.6.1.

51 See para 2.5.

52 See para 2.6. and para 6.2.

53 See para 5.5 and para 6.6.2.

54 See para 5.8 and para 6.5.

55 See para 5.9 and para 6.6.

56 See para 6.7.

57 See para 7.1 to para 7.5. Unfortunately water policy in America is scattered over many agencies and there is not a
uniform policy in terms of which water reform should take place. Water trading in America was not studied.

58 Act 36 of 1998.
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1.4.3 Literature study

This study entails an analytical literature study of relevant case law, text books, legislation
and scientific contributions published in national and international law and other journals

on the subjects studied in this thesis.

15 Overview of the chapters

Water law is one of the areas of the law where a study of the principles of the law as
found in Rome, Holland and other countries where Roman water law was received, leads
to insight into the || egal c hal | e nmgseanniumf
communes and the concept "servitude" can be found in various guises in all legal systems
studied in this thesis, depending on the content of the public interest at a given time.
When the boundaries provided by these concepts are investigated in Chapter 2, the
principles on which modern water law is based, become apparent.

The right of access to sufficient water is a constitutional right protected in Chapter 2 or the
Bill of Rights in the South African Constitution.>® However, it will be argued in Chapter 3 of
the thesis that when the right of access to sufficient water is protected as a constitutional
right, the res omnium communes' principle has just taken on a modern day guise. It will
also be argued that the right of access to sufficient water for basic human needs® and the
aguatic ecology and the principles governing the allocation of water as a resource are all
subject to the limitation of beneficial use.®* The Minister is ultimately responsible to ensure
that water is allocated equitably and used beneficially in the public interest, while
promoting environmental values.®? It needs to be investigated whether the concept
"beneficial use" in the public interest®® has a different meaning to the concept "beneficial

use .

Similarly, the extent of the water use right in the case of the use of water for economic
purposes and as a right in property, as discussed in Chapter 4, is also affected by the
limitation of beneficial use. The limitation of beneficial use goes hand in hand with the

concept of "public trusteeship."®* Moreover, it will be argued that the limitation of beneficial

use is at the root ofwather pbhs adfalhich enkxersigad n g

water use rights were made available for reform purposes by sections 32 and 33 of the

59 S 27(1)(b) Constitution of 1996.

60 See para 3.7.

61 See para 3.8; para 3.1.4 and para 3.7.6.
62 S 3(2) National Water Act 36 of 1998.
63 See para 3.8.

64 See para 4.4.2.3 and para 4.4.2.4.
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National Water Act.®® The questions whether and when these sections lead to the arbitrary

deprivation or even the expropriation of property will be discussed in some detalil.

American water law is of importance for modern day South African water law because the
so-called public trust doctrine, a modern version of the res omnium communes' principle,
developed in America. The public trust doctrine reminds one of the concept of "public
trusteeship” found in section 3 of the National Water Act.?® In Chapter 5 it is explained that
the concept "beneficial use" is a tool used hand in hand with the public trust doctrine in
American water law to limit private property rights in water.®” Sax®® succinctly explains the

place of beneficial use in American water law:

ét he fundament al rul e remains that benefici al

limit of property rights in water.

It does not matter how old a use, if it is not seen as beneficial any more, it is repudiated in
favour of modern conceptions of beneficial use. Pollution laws provide a relevant
example.®

The reason why American water law may supply guidelines for water reform is that
Americans, because of water scarcity, grapple with a similar problem that South Africa
does: How does one make more water available for reform without becoming liable to pay
compensation because of an intrusion into property rights in water? There are two major
methods of reform in American water law. The one deals with the forfeiture of unused
riparian rights,”® a method which is similar to the one used in sections 32 and 33 of the
National Water Act.”* The second one deals with a reduction in deliveries to water users."?
The proposed discussion of the question which uses are protected by American courts
when water rights are reformed might be a tool to help South Africans to understand

underlying principles and assumptions in the South African water law system.

In the case of Australia the concept "beneficial use" is not used verbatim in the protection
of a natural resource like a fishery. However, the general public in Australia is deprived of
the right of unfettered exploitation or unconstrained use of inter alia fisheries, as is
explained in chapter 6.”% There also exists conflict in Australian case law between property

being seen as inviolable and property being seen as subject to redistribution in the public

65 S 32 and 33 National Water Act 36 of 1998.

66 Act 36 of 1998.

67 See para 5.4 and para 5.7.

68 Sax 1988-1989 Envtl L 478.

69 Sax 1988-1989 Envtl L 478.

70 See para 5.9.3.

71 S 32 and 33 of the National Water Act 36 of 1998. See para 4.5.

72 See para 5.9.2.

73 Harper v Minister for Sea Fisheries [1989] HCA 47 para 2. See para 6.4 and para 6.6.
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interest.” The principles distilled from case law in Australia on whether compensation
should be paid for regulatory deprivations of rights in natural resources might help South
African lawyers to identify the principles at stake when there are regulatory deprivations of

water rights.

There moreover exists an agreement, the National Water Initiative, between the Australian
federal government and the states in terms whereof water law should be reformed.” The
discussion of the framework for water law reform in Australia might be a tool to help South
Africans to understand principles and assumptions useful to South African water law
reform, as well as point out the advantages and disadvantages of certain methods to
promote reform of the way in which water is used. Because of water scarcity in Australia,
its governments, commonwealth as well as state, are concerned with finding ways to
discourage people from using water for existing uses with a low value and to encourage
them to use water for uses that were not developed at the time the water was first
allocated. The commodification of water entitlements and allocations is happening
because policy makers want to encourage a shift in water use from purposes with a low
economic value to purposes with high economic value. In effect society's priorities, when
determining which water uses are more beneficial than others, have changed. The
National Water Initiative’® is supposed to achieve the progressive removal of barriers to
trade in water entitlements and allocations and to facilitate the broadening and deepening
of the water entitlement and allocations market, as is discussed in chapter 7. Similarly, the
South African White Paper on a National Water Policy’’ recognised that a way to set an
appropriate price for water use’® or even waste discharge would be by pooling available
allocations and by selling them by tender or through an auction. The implication is that an
appropriate price for water use would involve that uses with a low value are discarded for
uses with a higher value. The discussion of water entitlement and water allocation trading
in Australia discusses its advantages and disadvantages and might prevent South African
policy makers from making certain mistakes. In the final chapter, chapter 8, the results of
the research are measured against the objectives of the study in para 1.2 and the
hypotheses set out in para 1.3.3. An addendum containing relevant clauses is at the back

of the thesis.

74 Evans 2000 PLR 32. See para 6.5.4.6.

75 See para 6.7 and para 7.1.

76 National Water Commission 2004 NWI para 28.

77 DWA 1997 White Paper on a National Water Policy para 6.5.3.
78 S 21 of the National Water Act 36 of 1998.
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In the next chapter the history of water law will be researched. The discussion will start
with Roman law, but will include Roman-Dutch and South African law, as well as some

English law and American water law.

12



CHAPTER 2
HISTORY

2.1 Introduction

Gaius Noster” taught that it is improper to deal with legal subjects by starting with the
subject matter without tracing its origins,togi ve not even oneods

the same breath he reminds us of both the importance of the study of history for the jurist
and the importance of water for everyday activities. Gaius did not complete the image of
one preparing oneself for the day by stating that one should look in the mirror before
venturing out the door. I f one were to |
history of South African law, one would see features of legal systems that formed South
African water law. It is no wonder, as the issues that were relevant at the time of Gaius
are still relevant today.? Principles which applied then still apply today. Generally
accepted water law principles will be discussed in this chapter. Firstly, the principles that
govern the concept res omnium communes will be discussed. Secondly, private rights to
use water will be discussed in combination with a discussion of the limiting effect of the
concept "use" or "beneficial use". The question is to what extent water in the resource is a
public or private good and where the limits to water use rights are to be found. It is in
those societies where water in the resource is scarcer than others, that one finds well
developed rules dividing and allotting water in the water resource. Many of the principles
governing the division of water resources and the allotment of water use rights, which
were applied in Rome,® are still being applied today in arid countries like South Africa, the
United States of America and Australia.?* The public interest®® is still central to the

question of the management of water resources.®

In this chapter those legal systems that influenced the development of water law in South
Africa are discussed. The influence of Roman law is discussed in the light of the Twelve

hands

Tables,*Ci cerob6s thoughts on a community ®$andl aw,

79 Translated into English as Our Gaius. Harris and Greenwell http://www.harris-
greenwell.com/HGS/GaiusTheJackOfRomanLaw. See Van Zyl Geskiedenis en Beginsels 39-40 and para 2.2.2
below.

80 See Chapter 4; Chapter 5; Chapter 6 and Chapter 7.

81 See para 2.2.

82 See Chapter 4; Chapter 5; Chapter 6 and Chapter 7.

83 The question is whether early roots of the public trust concept are to be found in the history of our water law. For the
reception of the concept in our law, see s 3(1) of the National Water Act 36 of 1998 and s 2(4)(o) of the National
Environmental Management Act 107 of 1998. See the discussion in para 5.4.

84 Traces of the concept "stewardship" are found throughout the history of Western law. Grot i us 6s t houghts on
s

|l aw had been influenced by Thomas of Aquinob
85 See para 2.2.1.
86 See para 2.2.2.
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the other jurists, as wel |I¥ Imstiutes dne Digest.pfbes i t i on i
classification of water as a resource and the classification of water use rights, as well as
interdicts®® protecting water users and servitudes giving water users certain rights, are of
vital importance as they still form the basis of the common law of water law in South
Africa. The rules developed around the concept "water use" in classical and post classical
Roman law are still relevant today. Some of these rules were not important to the Dutch,
as water scarcity was not an issue. Roman-Dutch®® law pertaining to water, including the
classification of the water resource and specifi ¢ ser vi tudes, form part 0
Roman-Dutch legal heritage.”® Because the Netherlands does not experience water
scarcity, legal rules detailing the division of water in the resource or its allocation were not
emphasised. Roman-Dutch law having had such a strong influence on South African
property law, the thoughts of Grotius on property and the stewardship®® of nature are

unconsciously echoed in the South African management of water resources.

The history of the management of water resources at the Cape® in the time of the Dutch
East Indian Company is discussed in the context of the flawed system of administration®?
and governance of the Dutch settlement. The influence of Roman law on the English® law
of the commons is discussed briefly. It is because of the lack of legal rules dividing and
allocating water in the resources in Roman-Dutch law and the deficiencies in early South
African law that the judges working under the English administration®® at the Cape had to
research civil and Roman law and had to borrow from American® water law with its
Roman law roots,” to develop a South African water law dividing water amongst riparian
owners. Although the system of riparian®® water use rights was flawed, the concept

"reasonable use" and its relevance to the concept "beneficial use" will be discussed.

The main hypothesis tested in this thesis is that when a water law dispensation is
reformed, the concept "beneficial use" sets the limits of the water use right as a property
right. In this chapter the truth of the hypothesis will be tested, firstly, by an investigation
into the truth of the hypothesis that the concept "beneficial use" should be used to
determine the existence of the right to use water. Secondly, the truth of the hypothesis

87 See para 2.2.3.

88 See para 2.2.3.1.

89 See para 2.3.

90 i Ge mener eg 0 an-Ditdhdaw R osegarded as the common law of South Africa, especially in private law
matters. See para 1.4.1.

91 See para 2.3.3.

92 See para 2.4.

93 See para 2.4.4.

94 See para 2.5.

95 See para 2.6.

96 See para 2.6.1.1.

97 See para 2.6.1.3.

98 See para 2.6.3.
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that the public interest plays a larger role in the allocation of water use rights than in the
allocation of rights to other forms of property is investigated. Thirdly the hypothesis is
tested that when water scarcity necessitates the reform of the water law dispensation, the
definition of beneficial use is adapted in accordance with a changing perception of what is
in the public interest.

2.2 The influence of Roman law

In Roman times water was relatively scarce and was used mainly for agriculture,
navigation and fishing.%® The rivers of Italy were often tumultuous in winter and flowed in
thin, slow streams in the hottest part of summer.'® Because water at times was scarce,
the allocation of water in the resource was regulated by the Romans. Roman law still
forms the basis of the common law with regard to water resources in South Africa.*®* From
early on Roman law also made use of servitudes, which consist of the concept of one
person having a right in something that belonged to another.*® These rights could even be

sold.

2.2.1 Early and pre-classical Roman law

The first codification of Roman law around 451-450 BC in the Law of the Twelve Tables
resulted in an almost complete separation of religion and the law.'® State regulation of
penalties to be paid by a wrongdoer superseded self-help. Rights in Rome no longer
originated from ritual acts or from the decisions of magistrates or judges, but from
statute.’® Unfortunately there was a limited means to defend rights and to enforce
obligations.'® In recognition of the power of water to do damage, remedies were provided

for two instances where water caused damage.

99 Thompson Water Law 17.

100 Hall Origin and development of water rights 5.

101 Butgereit v Transvaal Canoe Union 1988 1 SA 759 (A) 769-770. See Transvaal Canoe Union v Garbett 1993 4 SA
829 (A). See Burger Roman Water Law 11.

102 The Roman (see para 2.2.2. and 2.2.3) Roman-Dutch (see para 2.3.5) and American concepts "easement” and
profit a prendre (see para 2.6.1.3 and para 5.5) developed from this. The Australians also make use of the same
concept (see para 6.6.2).

103 Sinnigen and Boak History of Rome to AD 565 91. For more on the history of the Twelve Tables, see Harries
fiRoman Law Codes and t he RoamsandDeRlessls (edsyBeybmndtDogmatics: L8wband
Society in the Roman World; Sinnigen and Boak History of Rome to AD 565 on 76-77 and Van Zyl Geskiedenis en
Beginsels 4; 24-26.

104 Thomas 2008 TSAR 53.

105 Sinnigen and Boak History of Rome to AD 565 91.
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The first remedy provided by the Twelve Tablesi s known as #Aif rain water

196 watson'®’ expresses amazement that governments were so

or si aqua pluvia nocet.
little interested in private law that the Roman state never again intervened to provide a
further remedy, except for the interdicts. He makes the point that jurists were so blinkered
by their legal culture that they never tried to interpret the clause in the Twelve Tables to
include damage caused by the deprivation of water. The second remedy the Twelve
Tables provided was a private action for the injury to an owner to be made good when a

stream of water flowing through a public place caused injury to a private person.'®®

The Twelve Tables contains early instances of the law of servitudes. An example is the
servitude of right of way contained in Tab XII VIl 6'% where it was stated that the width of
the right of way covers eight feet in a straight line, but sixteen feet on a turn.**° Things like
land and buildings in Italy, beast of burden like oxen and donkeys and old rural servitudes
like via and aquae ductus were res mancipi.'** Res mancipi possibly consisted of those
things that were very important to the early agrarian Roman society and, therefore,
formalities needed to be complied with before ownership could be transferred.*** Van
ZyI* describes mancipatio as an old and formal way of transferring ownership involving
the presence of witnesses, holding the object of the right and the touching of scales that
probably had its origin in the Twelve Tables. Watson''* explains that servitudes might
have come into existence in practice by consent. Because the need for legal protection
was felt and traditio could not take place as there was nothing physical to transfer, there
was no alternative to mancipatio. The creation of legally recognised rustic praedial

servitudes allowed land to be used much more efficiently.**® The important point is that

106 Tab VII.8a in Watson 1990 Ga L Rev 164-165. By the first century BC the praetor had issued a model formula for
the action. The formulation of the issues remained the basis of the law in the reign of Justinian. The cause of action

was available only when the i ngpusrfagtumy dtsvas trestected te isjuryl it theo f Awor k dc
country. The thrust of the action was for restitution of the status quo ante. Even in the first century BC, jurists

interpreted Aif rain water does damaged to mean dAif it can ca
for loss occurring after the beginning of the action. SeeWat son fALaw and Soci-Mottop®9500Cd and Col e m:
56. Harries fiRoman Law Codes and the Roman Legal Traditiono 85
had been tenacious in juristic legal analysis demonstrates the power of legal tradition and the ability of jurists to

fisustain a technical discourse in its own terms over many cent

Tex Tech L Rev 16-18 for the influence of Greek law on Roman law.
107 1990 Ga L Rev 171.
108  Conant and Reingriiber 1927-1928 St. Louis L Rev 238 translated the text of Tab VII.8b Paulus ad Sab.
D 43.8.5:
Si per publicum locum rivus aquae ductus privato nocebit, erit actio privato ex lege XIl tab,
ut noxa domino sarciatur.
109 Conant and Reingriiber 1927-1928 St Louis L Rev 237-238 translated the text of Gaius ad ed
Provinc (D 8.3.8):
Viae latitudo ex lege XlI tab in porrectum octo pedes habet, in anfractum,
id est ubi flexum est, sedecim.
110 Coleman-Norton 1950 CJ 5.
111 Van Zyl Geskiedenis en Beginsels 123.
112 Van Zyl Geskiedenis en Beginsels 124.
113 Geskiedenis en Beginsels 136 fn 59.
114 2004 J Legal Hist 140-142.
115 Watson 2004 J Legal Hist 146.

16



servitudes like aquae ductus could in principle be sold and transferred as they were res

mancipi.**®

By the time the period of the Republic was passing by 44-27 BC, the ius gentium or law of
nations was defined as that part of the law that the Romans applied both to themselves
and foreigners.™” Roman law in this manner accepted principles and customs used by the
Greeks and other foreigners when they became assimilated and Romanised. The
Romans derived the idea of the law of nations as law common to all mankind from Greek
philosophy, as well as the idea of an ius naturale or natural law.'*® Natural law consists of
the idea that a universal divine law emanates from right reason.'*® Natural law provided
the Romans with a philosophic justification of the law and it encouraged them to
systematise Roman law according to fundamental legal principles. Although the Romans
did not write systematic works on philosophy, the marriage between Greek speculative
and Roman institutional genius brought forth part of the political inheritance of at least the
Western world.*?

Cicero (106-43BC) believed in moderation, concord and constitutionalism. He defined the

state as a community of law.'** The rule of law was important to him and he believed that

the legal rights of those who are citizens of the same commonwealth ought to be equal.

He believed that all those who had reason in common had to have common conceptions

of law and justice.’*The foundation of |l aw was the natur al
person. Cicero stressed that popular consent was the foundation of legitimate govern-

ment. Liberty only had a place in a st&te whert
The next paragraph will show that classical Roman law showed traces of the influence of

natural law and was more systematised than early and pre-classical Roman law.

116 Water rights, which in Roman times could exist separately from land rights (see para 2.2.3.1), paved the way for
modern trading in water entitlements. See Chapter 7.

117 Sinnigen and Boak History of Rome to AD 565 248.

118 SeeCicerofiDe Republ i c al36E188 inLEbanstdinuGseat Political Thinkers. It is not the purpose of this
thesis to analyse the advantages and disadvantages of natural law, but traces of natural law are found throughout
the history of property law (see para 2.2.2; para 2.2.3 and para 2.3.3) and water law and even in American
constitutional law.

119 Sinnigen and Boak History of Rome to AD 565 248.

120 Ebenstein Great Political Thinkers 124-125.

121 The original Latin is iuris societas. Ebenstein Great Political Thinkers1 26 . Ci cerod6s view of the stat
of law was attractive to the framers of the American Constitution, who linked national selfhood and unity with justice
and based their nation on the rule of law. Ebenstein Great Political Thinkers 128.

122 Ebenstein Great Political Thinkers 127.

123 Ebenstein Great Political Thinkers 128.
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2.2.2 The classical period of Roman legal development (27 BC-250 AD)

Gaius Noster'** (ca 110-180 AD)*® lived at the height of the classical period and divided
the law into natural or fundamental law, based upon nature and reason, and civil or
positive law based upon the will of the legislator.*?®® This became a tool with which to

support and criticise the positive law of the state.**’

By the time of the classical development of Roman law the nature of rivers had already
been a matter of discussion and classification. The fact that a river was perennial caused
it to be characterised as flumen publicum. Navigability did not play a part. Gaius stated
that aqua flumina was res publicae.’® Ulpianus™® later on stated that things that were
public were held to belong to the universitas (the corporate body) itself.”*° Aelius
Marcianus, however,*! stated that aqua flumina was res omnium communes.** The
phrase Athings common to mankindd reflects the
Marcianus, the Roman poet and jurist.** In antiquity it was believed that until greed gave
birth to private property, all things were held in common and the earth naturally produced
its fruits for the benefit of all. The moral duty not to deprive others of things needful to
them, especially the elemental things of nature, was rooted in Stoicism."** Deveney'**

explains that Marcianus believed that:

écommunal ownership imposed a duty not to depr

especially elemental or common things.

124  Van Zyl Geskiedenis en Beginsels 39. Van Zyl Geskiedenis en Beginsels 5 classifies the second century AD and
the first half of the third century AD as the classical period of legal development.

125  Gaius was probably born in the time of Hadrian and wrote under the Antonines. He is known for his Institutiones, on
which the Institutiones of Justinian was based. Sandars Institutes of Justinian xxviii. Sinnigen and Boak History of
Rome to AD 565 318 write that Antoninus Pius (138-192AD) insisted on the impartial administration of justice. The
law was liberalized through the introduction of the principles of equity and began to receive its characteristically
systematic form.

126 Harris and Greenwell 2006 http://www.harris-gr eenwel | . com/ HGS/ Gai usTheJackOf RomanLaw
Institutes was a text from about 160 AD that was used to teach Roman law students. The Institutes of Justinian
relied heavily on the Institutes of Gaius and adopted the format and often the words of Gaius. As much as two-thirds
of Jus tnstiutesamveré taken from the Institutes of Gaius. Justinian calls Gaius, Gaius Nosterorfiour Gai uso.

Gaius developed the first system in the history of law by dividing the law into persons, things, and actions. See Van
Zyl Geskiedenis en Beginsels 40.

127 Harris and Greenwell 2006 http://www.harris-greenwell.com/HGS/GaiusTheJackOfRomanLaw. Gaius also mirrored
Aristotlebs views on the s uBepneandPeters Sodiahpnnciples dnd the dendcratie . Aristotl
state 112) held that justice consists of an equality of proportion between persons and the things assigned to them.

Differences in treatment should be proportionate to the degrees to which the individuals differ in relevant respects.

128  Gauntlett (ed) Opuscula Miscellanea i JC de Wet 7 states that water in a public river was a res publica and not a
res communes as stated by D 1.8.2.1. Compare Uys Structural analysis of water allocation 119.

129 Muirhead The institutes of Gaius and Rules of Ulpian 11.11.77 the former from Studemund's apograph of the
Verona codex.

130  About two fifthso f J u s Digesticaam&d st s of fragments o fUlpi@nosdiedi m228AD. pi anuso6 wr
Van Zyl Geskiedenis en Beginsels 41.

131 Aelius Marcianus inter alia wrote under writing under Antoninus Caracalla 188i 217 AD.

132 D1.8.2.1

133 Deveney 1976 Sea Grant LJ 26. Butler 1981-1982 WM & Mary L Rev 850.

134 Deveney 1976 Sea Grant LJ 27. The Stoic concept of "nature” was that nature includes the processes of growth
and the goal and or principle towards which this process is moving. Ebenstein Great Political Thinkers 142.

135 Deveney 1976 Sea Grant LJ 27.
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The air, flowing water, the sea and seashore reflected the elements as described in the
Stoic elements of the world. They were listed by Marcianus as common to all. The
element earth was probably excluded because it had long been divided. The air, flowing
water and the sea were also less susceptible to private acquisition. Uys™® interprets
Marcianus' opinion that certain things belonged to everyone in terms of natural law as
meaning that natural resources were intended for common use by all. No-one who was in
need of natural resources could be prevented from using them, because that would have

been contrary to universal principles of justice.

The classical jurists did more than just classify natural resources. Gaius and his
contemporaries already classified rights into corporeal and incorporeal rights. The concept
usus fructus,*®” which means benefitting from the fruits of the things of another, was
categorised by Gaius and regarded to be incorporeal.*® It did not affect its definition that
the fruits gathered from the soil were corporeal. It was the right under usus fructus that
was incorporeal. Even incorporeals like usus fructus could be ceded by way of cession in
court.’® The possessor was regarded as possessing via those to whom he has granted [a

right of use].**°

The distinction between substantive law and procedure, the division between contract and
delict, and the distinction between actions in rem and actions in personam are all due to
the work of Gaius.'** He divided actions into actions in rem and actions in personam. It
was an action in rem when somebody contended that a corporeal was his or that he was
entitled to some right, such as one of usus fructus, of drawing water or having a
prospect.**? Actions in rem were called vindications. Muirhead** explains that vindication
was the generic name for an actio in rem. Specific forms were inter alia the rei vindicatio
and the vindicatio servitutes. According to Gaius,*** aqua ductus was a vested right on

145

rural land. According to the Libro Singulari Regularum of Ulpianus,™ it was an incorporeal

136 Uys Structural analysis of water allocation 121-123.

137 Usus fructus was later received in American law as a profit & prendre (see para 2.6.1.3 and para 5.5). The
Australians also make use of the concept profit & prendre (see para 6.6.2).

138 Gai us @ Comme n tllal4 iniMuirReadlbstitutes @f Gaius and Rules of Ulpian 78-79 the former from
Studemund's apograph of the Verona codex. See para 2.2.2; para 2.2.3, para 4.4; para 5.5 and para 6.7.

139 Ul pi alniubksr oi Si ngul aXixill iR Kuwrheadanstitutes of Gaius and Rules of Ulpian 395 the former
from Studemund's apograph of the Verona codex. The concept "session of rights" is important for trading in those
rights.

140 Gai us f Co mMmueart ti\@i5Bin Muirhead Institutes of Gaius and Rules of Ulpian 339 the former from
Studemund's apograph of the Verona codex. Gordon and Robinson Institutes of Gaius 511, with the Latin text of
Seckel and Kuebler, do not use the expression usufruct or right of use.

141 Harris and Greenwell 2006 http://www.harris-greenwell.com/HGS/GaiusTheJackOfRomanLaw.

142 Gai us A Comme n thalr4b Muirli@ada268tthe foomer from Studemund's apograph of the Verona codex.
See Institutes of Gaius translated by Gordon and Robinson; with the Latin text of Seckel and Kuebler 404.

143 Muirhead The institutes of Gaius and the rules of Ulpian 627 the former from Studemund's apograph of the
Verona codex.

144 Gai us A Co mme n tl.adrini Muirh€ad ladtittites 0fdGaius and Rules of Ulpian 78-79 fn 14a, the former from
Studemund's apograph of the Verona codex.

145 See Ul pliabnrucs Sii ngul ari R e g u | Imstitutesaf Ga¥xub ahd Rules af Ulgidn 896 theefarrder
from Studemund's apograph of the Verona codex.
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right and called a praedial servitude. It was also a res mancipi.**® It was an inherent
limitation of the servitude of aqua ductus that use had to take place. According to

Paulus,**

the praedial servitudes of drawing water from a well and aquae ducendae
lapsed when they had not been used for two years.**® They were revived** by use for two
years. It appears that by classical Roman law an early manifestation of the concept

"beneficial use" was utilised to determine the existence of the right to use water.

Whereas the right of sewerage™® was a vested right on urban land, aqua ductus was a
vested right on rural land. In litigation on the servitude of aqua ductus, the litigant was
supposed to give surety that he would not prevent the other party from leading water.™" If
water had been led from a common feeder between neighbours, the use of violence
against somebody who uses water with the same frequency on his land as another was

prohibited.*2

2.2.3 Post classical Roman law (250 AD 7 1100 AD)

In the 533 AD Institutiones of Justinian (482-565 AD) things were divided into those in
nostro patrimonio or capable of private ownership and extra nostrum patrimonium or
incapable of private ownership.'*® Res extra nostrum patrimonium either belong to all men
(res communes), to the state (res publicae), to nobody (res nullius) or to bodies of people
(universitatis). According to Justinian:*>*

1% to mankind i the air,

By the law of nature these things are common
running water, the sea and consequently the shores of the sea. One

was allowed to take as much as one pleased from things common to all.

146 See para 2.2.1 and Preston and Dixon v Trustee of Biden (1882) 1 HCG 248 on 310 where res mancipi in Roman
law and formalities for the transfer of property in civil law are discussed.

147 AUi tspraken van Pauluso 1. 16. 19 n gXevrld a r20 sa nt@aiasnesl Paulusi 9Ginn oS pr ui t a
Paulus was praefectus praetorio in the time of the emperor Alexander Severus (222-235 AD).

148 More detailed rules are found in the Digest. See para 2.2.3. Compare s 32 and s 33 of the National Water Act 36 of

1998.
149 Herkregen.
150 AGaiuso |1 .1 pr2. in Spr uGdusenfauluBsd.ngenaar 6s translation of
151 AUi tspraken van Paulusodo V. 8c i nGdéupenPauiusl®8nd Bongenaar6s transl a
152 AUi tspraken van Paul usod V. énsl&@ionioffGaisem Raulus 184. Mg looBeotrarglationeoi r 6 st r
the Dutch.

153 Just 2.1 Sandars Institutes of Justinian 90. See Moyle Institutes of Justinian Translated D 2.
154  Just2.1.1.
Et quidem naturali juria communia sunt omnium haec: aer et aqua profluens et mare et per hoc
litora maris.
According to Lazarus 1986 lowa L Rev 334 this declaration was likely to have been Justinian's own idealisation of a
legal regime and might not have reflected the true nature of public rights during the Roman Empire. It was in all
events mimicked practically verbatim in the Spanish thirteenth-century code, Las Siete Partidas, and eventually was
reflected in the customs of most European nations in the Middle Ages. This compilation of pre-existing Spanish law
was enforceable in all of Spain's overseas territories, including territories now included in the United States (inter
alia Arizona, California, Nevada). See para 5.9 for a modern application of water law in the West of America.

155 Deveney 1976 Sea Grant LJ 29-30 argues that the sea and the seashore were common to all only to the extent that
they were not yet appropriated for use by anyone or allocated by the state. Each person could use the things
common to all to the limit of his own need. The appropriation gave the holder real ownership. See Huffman 2007
Duke Envtl L & Pol'y F 1 para lll.
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Of things that are common to all anyone may take such a portion as he pleases. Thus a
man may inhale the air, or float his ship on any part of the sea. As long as he occupies
any portion, his occupation is respected, but directly when his occupation ceases, the

thing occupied again becomes common to all.**®

Sandars™’ explains that the Institutes state that all rivers and ports are public. For this

reason the rights of fishing in a port or in rivers is common to all men.'*® Sandars'*

believes that the word publicus pr obabl y means fAwhat bel ongs

public might belong to a particular people, but may be used and enjoyed by all. The
people or nation in whose territory public things lie was allowed to permit the whole world
to make use of them. They exercised a special jurisdiction to prevent any one injuring
them. According to Sandars,*® public things are subject to the guardianship of the Roman
people. Butler'® states that grants of exclusive rights in coastal lands and resources®?
were prevalent, but the Romans were reluctant to convey ownership of public things. A
grant adverse to public rights was construed strictly. Grants often were limited to
possessory rights. The general right of common use was subject to the control of the
state, for the emperor or the senate might forbid any diversion from a public stream. It
does not appear from any passage in the Digest, the Institutes or the Codex that the idea
that the state was absolute owner of the rivers ever existed. The rivers were res publicae
in the sense that the state controlled the rivers for the benefit of all inhabitants, who had a
common right to use them. The state and emperor had purely legislative functions.
Neither the state nor the emperor had rights of ownership in the rivers.'®®

Burger'®* explains that although any member of the public could divert or use flowing
water, no one could have a right to possess or own flowing water whilst it was flowing.
The shape of flowing water is ever changing and moving and is, therefore, incapable of
being possessed or owned. If one impounds flowing water and succeeds, then it is no
longer flowing. Because possession or ownership of water was not possible, the Romans
considered flowing water to be res omnium communesand fi ncapabl e

He argues that one can possess or own stagnant water. Large bodies of stagnant water

156 Sandars Institutes of Justinian 91.

157 Sandars Institutes of Justinian 2.1.2 on 91.

158 Flumina autem omnia et portus publica sunt: ideoque jus piscandi omnibus commune est in

portibus fluminibusque.

159 Institutes of Justinian 91.

160 Sandars Institutes of Justinian 91. We get the first inkling of the concept of the "public trust" that
appears in s 3(1) of the National Water Act 36 of 1998.

161 1981-1982 WM & Mary L Rev 852-853. See para 4.4; para 5.4 and para 6.4.

162 See para 2.2.3.1 and D 43.14.7.

163 Hall Origin and development of water rights 6. This contrasts with the Dutch East India Company claiming an
absolute right to control the use of streams in its own interests. See para 2.4.6.

164 Roman Water Law 12-13.
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acquire the same characteristic of the land on which it was situated. Thompson'® agrees
that the ownership of running water was forbidden, but parts and contents of it could be
appropriated. He mentions as example da
appropriated water and fish became res singolorum, in other words belonged to private
individuals.*®®

Deveney™® explains that the rule that res publica or res omnium communes were extra
commercium was true only in the sense that they fell outside the private law and were not
capable of being subjected to ordinary legal transactions between private persons. They
were not immune from all legal transactions. Things extra commercium only in their
totality were outside of commerce. A specific quantity of water was a res in commercium

and dominium was acquired by means of appropriation as in the case of all res nullius.

The right of use of water was described as a personal right in the Digest.*®® It relied on
Gaius when stating that a bare right of usus is use without entitlement to the fruits. It is

170 stated that usus fructus

generally created in the same way as usus fructus.*® Paulus
was the right to use and enjoy the things of another without destroying their substance.
The real difference seems to be that in the case of usus one was not entitled to the fruits
of the things of another. If a man was granted the right to draw water, a right of access
was presumed.’”* In the case of a public river a grant of the right to draw water without the
right of iter (the right to access on foot) achieved nothing. One of the servitudes that
Justinian mentions is that of aquae ductus, the right of conducting water through the land
of another.”? Another servitude related to water is the urban servitude of receiving or not
receiving the water that d7Rumlsenftudesime nentions
are those of drawing water and watering cattle.'”* Justinian replaced the vindicatio

servitutes and the vindicatio usus fructus by the actio confessoria that was available for

165  Thompson Water Law 20.

166 Van der Merwe Sakereg 27 and Van der Merwe and De Waal Law of Things and Servitudes para 19.

167 1976 Sea Grant LJ 30.

168 D 7.8.21. Translation edited by Alan Watson. According to Modestinus it cannot be transmitted to the heir of the
usuary. It was discussed under the heading 8 The right of use and the right of habitation.

169 D 7.8.1. Translation edited by Alan Watson.

170 D 7.1.1 Translation edited by Alan Watson.

171 D833 Mommsen and Kr uiengkthe DigesttEmghsh teahsktion edited by Watson.

172 Justinian 2.3 in Sandars Institutes of Justinian 118. Van Zyl Geskiedenis en Beginsels 178 classifies aquae ductus
as a rural praedial servitude.

173 Sandars Institutes of Justinian 120. See Hall on water rights in South Africa 271-275 on the interpretation of
servitudes. See Thormahlen v Gouws 1956 4 SA 430 (A) 435-436 on the actio aquae pluviae arcendae and the
interdictum quod vi aut clam. In Redelinghuis v Bazzoni 1976 1 SA 110 (T) 112-114 the court held that the actio
pluviae arcendae still applies to a rural tenement. See Van Schalkwyk v Van der Wath 1963 3 SA 636 (A) 641 for
the onus of proof. See also Benoni Town Council v Meyer 1959 3 SA 97 (W) on 100-101 where the court held that
the fact that the work done is a reasonable exercise of the owner's enjoyment of a property will not avail the owner if
the effect is to remove a vlei or part of a vlei from his own property to the property of his neighbour. See also Benoni
Town Council v Meyer 1961 3 SA 316 (W). See De Waal Vestiging van Grondserwitute 34-36 on urban land
servitudes. See para 4.4.2.2 on the water entitlement in terms of the National Water Act 36 of 1998.

174 Sandars Institutes of Justinian; De Waal Vestiging van Grondserwitute 31-34 on rural land servitudes. See also
Butler 1981-1982 WM & Mary L Rev 852-853.
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the protection of the rights of all servitude holders.'” Owners on whose property water
originated had preferential rights to the use thereof, because it could have been
Afunreasonable to all ow others to use it at 1

requirefhent so.

In post classical Roman law a servitude of using water was still liable to be lost if it were
not used. Paulus'’” was quoted in the book Plautius as stating that if a man has a right to
take water during alternate years or alternate months, the right is lost by the lapse of twice
the prescribed period. When the right may be exercised on alternate days or only during
the day or only at night, it will be lost by the lapse of the period established by law,
because the exercise of the servitude is considered continuous. Paulus®’® quoted Servius,
who wrote that if a man has a servitude that may be exercised every other hour or for one
hour during the day, he will lose the servitude by not using it. Paulus'’® explained that if a
man who has a right to draw water at night only did so during the day for the period
prescribed for the loss of a servitude by non-use, he lost his servitude of drawing water at
night because he failed to exercise it. The same rule applied when a man had a right to
use a watercourse during certain hours, but only made use of it at other times. When a
man failed to channel water on his appointed day throughout the prescribed period where
a number of men were accustomed, as of right, to channel water which had its source on
a neighbourés estat e, the right to channel wat
Proculus.™® The right could not be exercised through another. The landowner would enjoy
freedom from this much of the servitude. When a man did not draw water from a spring,
the right of iter similarly was lost, according to Pomponius.*® It is not only non-use that
could cause the servitude to be lost. When one exceeded one 6 s guot a, one
contravened a condition of the servitude that would lead to the servitude being lost.
Paulus'® wrote that when a man uses more water that he is entitled to use in terms of the
servitude, the servitude is also lost. If the previous owner of an estate did not make use of

a servitude attached to it, it will be held against his successor in title.

Pomponius®® explained that if you sold a part of your land, but made it a term of the
contract that you reserved a right to channel water across the sold land to the rest of the
estate there were two possibilities. Firstly, if you had made a watercourse and did not use

it, you would have lost your right. Secondly, if you did not construct a watercourse during

175 Van Zyl Geskiedenis en Beginsels 187.

176 Thompson Water Law 20.

177 D86.7Mommsen and Krueger 6s tEngbshtsahsktion edited by Watdkorh e Di ges't
178 D86.7Mommsen and Krueger 6s tEngbshtsahsktion edited by Watdtorh e Di ges't
179 D 8.6.10 Mo mms and Krueger 6s tEmngkshtsahsktion edited by Watdorh e Di ges't
180 D 8.6.16 Mo mms and Krueger 6s tEngbshtsahsktion edited by Watdsoh e Di ges't
181 D 8.6.17 Mo mms and Krueger 6s tEmngkshtsahsktion edited by Watdorh e Di ges't
182 D 8.6.18 Mo mms and Krueger 6s tEngbshtsahsktion edited by Watsoh e Di ges't
183 D 8.6.19 Mo mms a n ds trnslatiengfethe ®igest English translation edited by Watson.
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the prescribed period, you would not have lost the right as there is no channel for the
water to flow through. When a spring dried up and later started flowing again, the emperor
granted relief when two men petitioned the emperor that their rights should be restored to
them on the grounds that they lost it through no neglect or fault of their own, but because
it had been impossible to obtain water.'® The emperor held that the right, which they held

on the first day that it became impossible to obtain water, should be restored to them.

On e & sjectivel tielief is also important. Paulus™® wrote that a person could only be
considered to have been using a servitude when he believed that he exercised a right
which belonged to him. If he believed that he was using a servitude belonging to another,
he was not entitled to an interdict or an action. It appears that by post classical Roman law
the concept "beneficial use" was still used to determine the existence of the right to use
water. The concept "beneficial use" is of importance because of the status of water as res
omnium communes. The right to use water appears to have been conditional on the
following factors: One should have used the water; one should not have exceeded one's
quota; and one should have had the intention to use one's servitude. One would not have

lost one's servitude when non-use was not as a result of one's neglect or fault.

Ulpianus®® wrote that if a man has obtained a right to channel water by long use and long
possession, he does not need to lead evidence to establish the legal title of his right to
use water. He was entitled to an actio utilis to establish that he had the use of the water
and that it was not obtained by force, stealth or precarium. The action could also be
brought against third parties. Praetorial interdicts to enforce rights to perennial flowing

water will be discussed next.

2.2.3.1 The interdicts

One could not own perennial flowing water in the resource, but the user needed the
assurance of a continued supply. From about 150 BC the mechanism to achieve this
assurance was the series of interdicts which were issued by the praetors to enforce rights
to perennial flowing water.'®’ An extensive irrigation practice in the Roman Empire led to a
fully developed system of law covering aqueducts and the associated servitudes.'®®
Interdicts issued by the praetor were in a stereotyped form that is set out for each sort of
case in the edict. I nterdicts had a fipo

public ways and rivers. Interdicts were a remedy when two parties claimed a right to divert

184 D8335Mommsen and Krueger 6s tEnghshtsahsktion edited by Watdoh e Di ge st

185 D86.25Mommsen and Krueger 0s tEnghshtrmahsktion edited by YWatdsolh e Di gest

186 D85.10Mommsen and Krueger 0s tEnghshtsahsktion edited by YWatdsoh e Di gest

187 Burger Roman Water Law i. In D 43.123-D 43. 12. 4 (Mommsen and KrDRiges Engldls
translation edited by Watson). Cassius, supported by Celsus, states that a public river is perennial. A private river
was no different from any other private place. See Van Heerden v Weise 1 Buch A.C. 5 (1880) and para 2.6.2.

188 Burger Roman Water Law 14.
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flowing water, which being a res communes, could not be owned or possessed by either.
The interdict helped to maintain public order.’®® Uys'® argues that the usus publicus,
being the right of every member of the public to use any water, was limited by legislative
measures to control competitive use, as well as by the obligation to use water reasonably
by considering the rights of other water users. The latter was a manifestation of the

concept "reasonable use".
a) Proportionate allocation of water
The fact that the allocation of water was important in Rome is borne out by D 8.3.17:

PAPIRIUS JUSTUS, Imperial Rulings, Book 1: The Emperors
Antoninus Augustus and Verus Augustus laid down in a rescript that for
the purposes of irrigating fields, water from a public river ought to be
allocated in proportion to the size of those fields, unless anyone could
establish that he should be allowed more than his proportionate share
because of some special right of his. They further laid down that a man
is only permitted to channel water if this can be done without wrong to

another.**

D 8.3.17 refers to a public river where the water is used for irrigating fields. When the
water is allocated, the allocation ought to be in proportion to the size of the fields. Should
anyone have a special right, he should prove it in order to be allowed more than his
proportionate share. Water may in any event only be channelled if this can be done

without wrong to another. According to Burger,*®

there is only a need for a division of
water amongst the users when there is a shortage of water. In that case, it would be
illogical to bring other additional lands into production through irrigation. He mentions that
a special right could exist where water had been granted by the emperor and argues that
the words proprio juris suggest that there was a general right in terms of which water was
used generally.’®® Burger'®* is of the opinion that D 8.3.17 offered an equitable solution

when an area became fully developed and there was a shortage of water. This it did by

189 Burger Roman Water Law 19.
190 Structural analysis of water allocation 153.
191 D 8.3.17 PAPIRIUS IUSTUS libro primo de constitutionibus.
Imperatores Antoninus et Urus Augustin rescripserunt aquam de flumine publico pro modo
possessionum ad irrigandos agros diuidi oportere, nisi proprio iure quis plus sibi datum
ostenderit. item rescripserunt aguam ita demum permitti duci, si sine injuria alterius id fiat.
Mommsen and Krueger 6s tEngish gdnsdation edited byfWatson.eSeeBuggestadttransiation
by Burger Roman Law 31. See para 2.6.2; Hough v Van der Merwe 1874 Buch 148 and Van Heerden v Weise 1
Buch A.C. 5 (1880). See para 3.8 where the right of access to sufficient water is a human right.
192 Roman Law 31.

193 Burger Roman Water Law 3 2 . I'n our day a MhAsnpla o a eohstitutiong hghtdn tenmis gfthe SAb e
Constitution of 1996. Unfortunately, more is not known about the balancing of the special rights vis a vis one
another.

194 Roman Water Law 32.
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spreading the hardship over all the users. The result was that no user would ever be

totally deprived of water and ruined.

This text appears under the heading Rustic praedial servitudes. They are iter, actus, via
and aquae ductus.'®® They included the right to draw water and to drive cattle to water.
The right to channel water or to draw water to be conducted by a watercourse across the
same ground can be granted to several individuals to exercise during the same hours.*
D 8.3.25 links land and the right to channel water.*®” Pomponius is quoted that if one were
to sell a part of his estate to another, a right to channel water that attaches to the estate
will accompany the land even if the right is most often exercised for the benefit of another
part of the land. The division of the water is to be in proportion to the extent of the
retained and conveyed fields. On the other hand, it was lawful for a man to reserve the
use of water in a contract for the sale of the land on which the source was situated.'*®
Paulus'®is the authority stating in D 8.3.30 that the seller only had a right of access to the

water.
b)  Prohibition on interference with the manner and direction of the flow
Some rivers were public, and the praetor issued an interdict:

D 43.12.1

Ulpianus Edict, book 68: The praetor says: You are not to do anything in a
public river or on its bank by which the landing or passage of a boat is or
shall be made worse.*®

For Cassius, Celsus and Ulpianus a public river was a river that flowed all year round.”*

The effects were restricted to navigable rivers®® or their significant tributaries. In this case
the right of landowners to use the water was restricted in the public interest. Their
neighbours also benefited, as the landowner could not divert the public river or reduce its
flow considerably. Watson concludes that for such rivers the neighbour would in practice

have equal right to a reasonable use. Uys®® writes that all running water was communia,

195 D83.1Mommsen and Krueger 6s tEngbshtsahsktion edited by Watdorh e Di ges't
196 D832Mommsen and Krueger 6s tEngbshtsahskation edited hy Watdoi See parad . sntthe
unbundling of water rights.
197 Mommsen and Krueger 6s tEngbshtsahsktion edited by fvatdsoln e Di ges't
198  See para 2.3.1 and para 6.8. Keeping the water while selling the land allows the seller to trade in the water later on.
199 Mommsen and Krueger 6s tEngbshtsahsktion edited by YWatdorh e Di ges't
200 D43.121
Ulpianus libro sexagensimo octauo ad edictum. Ait praetor: ne quid in flumine publico ripaue eius
facias neue quid in flumine publico neue in ripa eius immitas, quo statio iterue nauigio deterior sit
fiat.
Mommsen and Krueger 6s t Emglisls trapstatiom edited by Wathoa. SéeiWpe sston 0 s
translation in 1990 Ga L Rev 174.
201 D43.1213Mommsen and Krueger 6s tEmghshtsmahsktion edited by Watdorh e Di ge st
202 D43.12.1.12Mommsen and Krueger 6s tEnghshtsahsktion edited by Watdolh e Di ge st
203 Structural analysis of water allocation 134.
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although some of the interdicts only applied to certain forms and strengths of streams.

The exclusion of certain small streams did not move them from communia to res privatae.

Uys®® explains that the division of water sources into classes such as flumina publica,

flumina privata and rivi, was merely for the sake of administrative control, and not for the

sake of rewriting the ius rerum. Flumina publica, together with flumina privata and rivi,

were res publicae or communia.

D 43.13.1

Ulpianus Edict book 68: The praetor says: e f o
in a private river or on its bank, or anything to be introduced into a public
river or on its bank which might cause the water to flow otherwise than it

did |l ast®summer 0.

Watson®® states that Ulpianus explains that it did not apply where a neighbour only

changed the volume of the water's flow, but applied where a neighbour changed the

manner and direction of the current. There was no attempt to strike a balance in the

amount of use of water by (or injury to) neighbouring proprietors. T h e

other wi sed refer to the manner and direct®™ on

Ulpianus explains a text that the praetor thus provided that rivers do not dry up

(exarescant) by channels that are not allowed or that a changed river bed does not cause

injury to neighbours. Watson®

Watson’®e x p| ai rexaredcdandt i 8 t he reading of the i

® considers the manuscript reading to be insecure.

preferred reading. The Florentine, the prime manuscript, reads the questionable word as

excrescent, it hat river s do not i ncrease in vol

reading, this provision would be similar to the law for the actio aquae pluviae arcendae.

The interdict seemingly had a limited scope. This interdict contained only a prohibition, but

it was closely associated with another interdict ordering restitution where something had

already been done that changed the water's flow.?*

204
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D 43.13.1
Ul pi anus | ibro sexagensimo octuao ad edictum. Ait praetor:
inid flumen ripamueei us i mmi ttere, quo aliter aqua fluat , quam 6pri

Mommsen and Krueger 6s tEngbshtsahsktion edited by YWatdorh e Di ges't

Watson 1990 Ga L Rev 174-175 states that Ulpianus explained that it did not apply where a neighbour just changed
the volume of the water's flow, but applied where a neighbour changed the manner and direction of the current.
There was no attempt to strike a balance in the amount of use of water by (or injury to) neighbouring proprietors.
1990 Ga L Rev 174-175.

D43.133Mommsen and Krueger 6s tBnglishsérdnsatian edited byf Watsdm.eTheDniterdiet snt

D 43.13.11 provides for restitution.
1990 Ga L Rev 175.
See Watson fALaw and Societyo 17.

D 43.13.1.12-D 43.13.1.13 (Ulpian, Edict 68) Mo mms en and Krueger 6s tBngish&dngationo n

edited by Watson.
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C) Interdict to protect navigation and fishing

D 43.14.7 read that if a contractor who had taken a lease of a lake is prevented from
fishing, the interdict in D 43.14.1, prohibiting the use of force against one travelling in a

boat on a public river or public lake, applies. Sabinus and Labeo are cited as authority.?**

Uys?*? explains that reference was only made to public streams, since only these were
perennial and fit for navigation and were prone to competition for sailing space. The
competition on seasonal rivers was probably less severe, which means it was not

necessary to regulate them in that way.

d) Interdict to protect daily water
The Digest protects access to sufficient water.”* D 43.20.1 R:

Ulpianus, Edict, book 70: The pr aet or says: Al n s
this year drawn off water in question not by force or stealth or
precarium from such a one, | forbid force to be used to prevent
you from drawing  off in this ma

This was an interim interdict for prohibition and restitution that applies to daily water.?*®

Daily water was water that someone could use every day if he wished, it was not water
that was used every day.?'® Daily water was water that was normally drawn off in summer
and winter. There might have been times that it was not drawn off. In the case where a
servitude granted the water at intervals it was also known as daily water. Summer water
was water that was suitable for use in summer.?*” The interdict referred to perennial
water.?*® Uys®? explains that the interdict was aimed at regulating the diversion of large
streams which offered divertible water for many people. They were probably subject to

severe competition by members of the public in need of daily water.

211 Mommsen and Krueger 0s tEngbshtsahsktion edited by Watdoh e Di ges't
212 Structural analysis of water allocation 135.
213  See the discussion of s 27(1) of the Constitution of 1996 in para 3.7.
214 D 43.20.1
R: Ulpianus libro septuagensimo ad edictum. Ait praetor: Uti hoc anno aquam, qua de agitur, non ui non

clam non precario ab illo duxisti, quo minus ita ducas,

Mommsen and Krueger 0s tEngbshtsahsktion edited by Watdolh e Di ges't
215 D43.20.1.1Mommsen and Krueger 6s tEngbshtsahsktion edited by Watdorh e Di ge st
216 D43.20.1.2Mommsen and Krueger 6s tEngbshteahsktion edited by Watdorh e Di ges't
217 D 43.20.1.3Mommsen and Krueger 6s tEngbshtsahsktion edited by Watdorh e Di ge st
218 D43.20.1.5Mommsen and Krueger 6s tEngbshteahsktion edited by Watdtorh e Di ge st
219 Structural analysis of water allocation 136.
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e) Town properties

It is made clear that water for use by town properties was also protected.
D 43.20.1.11:

It is asked whether only such water is included under the interdict as
belongs to the irrigation of fields or also what is for our use and
convenience. The law we follow is that these too are included. On
account of this, even if someone wishes to draw off water for town

properties, this interdict may apply.?®°

This interdict also applies to town properties, and not only to water for irrigation or daily
use. Labeo states that this interdict may also be used to prohibit someone from sowing
and digging on such a farm when by doing so he may pollute the water.**

f) The drawing of water from a water tank

The emperor was entitled to grant the right to draw off water from a water tank. This right
was also protected. D 43.20.1.38:

The praetor says: where such a one who had a right to it, was permitted to draw off
water from that water tank (castellum), | forbid the use of force to prevent him from

drawing it off as he is permitted to.?%

This interdict applies to both those who have an imposed servitude and those who believe
that they are in possession of a servitude, as well as to those who draw off water from a
water tank (in the sense of a receptacle for the collection of public water).?® It is a
concession of the emperor that the water in the water tank may be drawn out of a
watercourse or out of any other public place. No one else is entitled to grant the right to
draw off water.”* This interdict constitutes a final determination of the issues in the
case.”® Burger®® does not agree with De Wet?*’ that the text in D 43.20.1.38 constitutes

proof that every user of water had to have a permit or authorisation from the emperor.

220 D43.20.1.11:

lllud quaeritur, utrum ea tantum aqua his interdictis

contineatur, quae ad agrum irrigandum pertinet, an uero omnis,

etiam ea, quae ad usum quoque et commodum nostrum. et hoc iure

utimur, ut haec quoque contineatur. propter quod etiam si in urbana

praedia quis aguam ducere uelit, hoc interdictum locum habere potest.

Mommsen and Krueger 6s tEnghshtsahsktion edited by Watdorh 8ee D #3@ 1s1P.
221 D 43.20.1.27Mo mms en and Knslatiengkthe DigesttEmglish translation edited by Watson.
222 D 43.20.1.38:

Ait praetor: Quo ex castello illi aguam ducere ab eo, cui eius rei ius fuit, permissum est, quo minus ita

uti permissum est ducat, uim fieri ueto.

Mo mms en and Krlatiengfthe ®igesttEngksh tsanslation edited by Watson.

223 D 43.20.1.39Mommsen and Krueger 6s tEmnghshtsahsktion edited by Watdoh e Di ge st

224 D 43.20.1.41-D43.20.1.42Momms en and Krueger 6s tEngbshtsahsktion edited by YWatdorh e

Di gest

225 D 43.20.1.44 Mommsen and Krueger 6s t Englishstlasshtioroatitedbldy Watdoe Seb iHalle s t

Origin and development of water rights 6.
226 Roman Water Law 24.
227 De Wet 1959 Acta Jur 31.
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Burger argues that there would be no occasion for any other user to obtain permission if

not drawing from such a joint or common work.
g) Reconciling D 8.3.17 and D 43.20.1

According to Burger,?® there is no conflict between D 8.3.17 and D 43.20.1 as D 43.20.1
when applied where water for new development was still available. A newcomer could not
intrude on the prior use. The apparent difference is that D 8.3.17 refers to water for
irrigation and D 43.20.1 applies to the undisturbed use of water inside and outside cities

for daily requirements, and to water from a castellum.
h)  Criticism of the interdicts

Deveney?® notes that the interdicts were granted ex parte and without an investigation
into the circumstances. The conditional nature prevented the interdicts from becoming
oppressive. If the interdictee believed it did not apply to him or believed he had an
excuse, there was no penalty for disregarding it. There did, however, exist an action for
damages.

2.2.4 Conclusion on the role of Roman law

Roman law is the foundation of South African water law. For this reason South African
water law subscribes to the res omnium communes' principle, or the principle that water is
common to all. Roman law underpins the eventual development of the public trust concept
in America.?*° A right to use water was classified as usus in Roman law. The result is that
flowing water was not the property of the riparian owner or the water rights holder. There
existed only a right to use water that was flowing, unless it had been separated from the

stream to become res singolorum.**!

The allocation of water from a public river was regulated by the state. The Roman
interdicts that provided a remedy whantttat onebds w
there was public protection of oneb6s waytfer ri ght
there was no harm to another. One was not allowed to change a river to flow otherwise
than it did Al ast summer 6. One Oterfrahpaicdstellumiat er was
Many of our existing servitudes have their origin in Roman law. In the classical period of
the development of Roman law the jurist Paulus®** wrote that the praedial servitudes of

drawing water from a well and aquae ducendae lapsed when they had not been used for

228 Roman Water Law 33.

229 1976 Sea Grant Law Journal 24-25.
230 See para 5.4.

231 See para 2.2.3.

232 See para 2.2.2.
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two years.” They were revived by use for two years. In post classical Roman law the
servitude of leading water was still liable to be lost if it had not been not used. Paulus®*
was quoted in the Digest stating that if a man has a right to take water during alternate
years or alternate months, the right is lost by the lapse of twice the prescribed period. If a

man did not draw water at the appointed time, the servitude was lost. When one exceeded

oneods guot a, one eohd#ian ofctleersérvitade that walld lead to the
servitude being | aas importa®n\Whérsa spring driedtup and later

started flowing again, the emperor granted restoration of water rights because they had
been lost through no neglect or fault of the right holders, but because it was impossible to
obtain water. On e also wasuirbppriam.t Gney eouldboaly haeef been
considered to have been making use of a servitude when one believed that one was
exercising a right which belonged to one. These rules indicate how conditional water use
servitudes were. The conditions attaching to the water use servitudes were the

forerunners of the concept "beneficial use".

2.3 Roman -Dutch law

The Dutch interpreted the works of the ancient Roman writers on the law and adapted
Roman law to Dutch circumstances.?®® The fact that the Netherlands had such an
abundance of water meant that scant attention was paid to the aspects of Roman water

236 states that Voet does not mention

law applicable to arid countries and climates. Burger
several important texts of Roman water law. There is no mention of D 8.3.17,%*" which
deals with the solution when a river is fully used and no more is available from the
perennial flow. The water is then proportionately divided amongst the existing users. The
leading of water for irrigation was unnecessary and the old writers are almost silent on the
question of the diversion of water from public streams, except when they are quoting from

the Digest.?*®

233  Compare s 32 and 33 of the National Water Act 36 of 1998 and the discussion in para 4.5.

234 See para 2.2.3.

235 Gauntlett (ed) Opuscula Miscellanea i JC de Wet 9 states that Roman water law was applied in the Netherlands.
236 Burger Roman Water Law 10.

237 See para 2.2.3.1.

238 Hall Origin and development of water rights 8-9.
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In South Africa the Dutch encountered different circumstances and in time, as is explained
below, these circumstances led to the development of a distinct South African water

law.?®® Gane states:**°

In the Netherlands the main consideration of the landowner was to
prevent the diversion onto his ground of the surplus water of his
neighbours. In South Africa, with its serious lack of seasonal rainfall, the
l andl ordbés jealousy is directed on the cont

possible deprivation of water by the acts of his neighbours.

Because of this crucial difference in context, the substantive law of water rights
and the procedural law as to the settlement of disputes in South Africa were

expanded by statute.?**

2.3.1 Running water as common property

Si mon Van ICensuwa/erendiss® also divided things into those in our patrimony

or ownership and those that are outside our patr
Running water that keeps a continuous?*® flow, whether it is rain water or groundwater, is

common property: Thesethings ar e fAby their natureo mayual ly al
be occupied, in so far as that user does no harm; for without the use of air and water no

one can |ive or breatheéod Van Leeuwen is of the

in perpetuity exempted from being owned by anyone, for the sake of the
use which, belonging to all, can by no means be by one person
snatched away from all. Therefore if any of these things can by nature
be occupied it rests in the occupant only in so far as common use is not

hindered by his occupation. *

239 See para 2.6.1 and the discussion of Retief v Louw 4 Buch 165 (1874) 173.

240 Gane mentioned the difference in the hydrology of the Netherlands and South Africa in a note to his translation of
V o e chapter on Water and the Action on the Diversion of Rain Water. The selective Voet, being the Commentary
on the Pandects VI 34. South Africa is regarded as one of the twenty most arid countries in the world, according to
Pienaar & Van der Schyff 2007 LEAD J 181. See Allan 2003 Nat Resources J 453.

241 See para 2.4.5 and para 2.4.6.

242 Van Leeuwen Censura Forenis 11.1.8 translated by Schreiner 9. See Jurisprudence of Holland by Hugo Grotius Il text
translated with brief notes and a commentary by Lee 63.

243 See D 43.12.3.

244 Van Leeuwen Censura Forenis 11.1.7 translated by Schreiner 9.
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2.3.2 Rivers are public in ownership

According to Voet,*®e a r |

ier on, public things used

whol e peopl eo. Common things stildl had

classified perennial rivers under public things. The use of public things, like river banks,
was common to all and thus it used to be free to sail and fish in.?*® By the time of Voet®*’
the use of public things was not common to all anymore. Everyone was not allowed to fish
with nets in a river. Much less was one allowed to lead water from a river, or to put up
mills without #Aan express granto from an
obtain permission before one could do any of those things. Riparian owners were allowed
to build on river banks provided they did no harm to upper or lower neighbours or those
with estates along the line. They had to give security for damages and were not allowed to
obstruct public use to make navigation worse or to change the flow of the river. These
conditions were indications that the use of river banks had to be beneficial. The use of

public things was limited to prevent harm to others.

Where a public stream was not in public use, the leading of water from it could be allowed,
unless the emperor had forbidden it.**®* One was also allowed to lead from the private
stream of another if the owner and the holders of servitudes of leading water have

d.?*° If statutes were not in conflict, water could also be led from lords' waters and

agree
cantonal waters. Uys®® suggests that Voet in Ad Pandectas 43 12 complicated the
distinction between forms of water further by sorting seasonal rivers under private things.
Nowhere in Roman law were private rivers ever said to be res privatae. Due to their
negligible common value they could be used by private persons exclusively, but they were
still seen as common to all for purposes of the classification of things. Uys®** blames Voet
for the origin and existence of this distinction in Roman-Dutch law.

252

In Dutch customary law,”* the rivers were among the regalia or domains of the

emperors.’® Uys® st at es that #Aregaliaodo imply *lkei

245  Voet Commentarius ad Pandectas 1.8.8 translated by Gane 158-159. According to Hall Origin and development of
water rights 10 Voet incorporated the rules of the Digest and so influenced the development of water law in SA. He
doubts that Voet could have imagined that the distinction of perenniality would be useful as an exposition of the civil
law to be applied to the waterlogged Netherlands.

246 Voet Commentarius ad Pandectas 1.8.8 translated by Gane 158-159.

247 Voet Commentarius ad Pandectas 1.8.9 translated by Gane 161.

248  Voet Commentarius ad Pandectas XXXIX.3.1 translated by Gane 35.

249 Voet Commentarius ad Pandectas XXXIX.3.1 translated by Gane 35.

250  Structural analysis of water allocation 168.

251 Structural analysis of water allocation 169-170. See para 2.2.3.1 and para 2.6.2.

252 Voet ds ti me.

253  Voet Commentarius ad Pandectas| . 8. 9, transl ated by Gane 161. This
This section was cited in Van Niekerk and Union Govt (Minister of Lands) v Carter 1917 AD 359, 373, 387. See
di scussion of Just iVaneNiekerk meaa2.6j2.uSdegalse Butgerdit b Transvaal Canoe Union
1988 1 SA 759 (A) 768E and Jurisprudence of Holland by Hugo Grotius Il text translated with brief notes and a
commentary by Lee 65.

254 Structural analysis of water allocation 169.

emper

cter
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255 Van L e e Commenbases on RomanDutchlLawl | . 13 Deckerdéds revision of Kotz®6s
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Voet, states that in Roman-Dutch law rivers and harbours are public in ownership and
use, but are ranked with royal properties.?®® The right of fishing is the prerogative of the
sovereign only and of those to whom the rights have been granted. The exception is that
fishing with an angling rod is open to everyone. Van Groenewegen®’ states that the
streams of the Rhine, the Maas and the Yssel belong to the whole civil community of
Holland and West Friesland.?®® This includes lakes and other navigable water, also the
land and the banks in as far as they are covered by the water of the lakes. Holland and
West Friesland had the right to ask toll money from foreigners to conserve these
streams.”® De Vos and Visagie®® refer to a placcaat of the Heere Staaten of 1593 and
decisions of courts and provincial councils in Holland that have the effect that navigable
water, where the cities have dug the canals at their own cost, do not belong to all of
Holland and West Friesland. They are not res publicae®®’ but rather res universitatis
belonging to those cities. Uys?®? suggests that in Roman-Dutch law the meaning of belong
depended on the context. When water was said to belong to the citizens, reference was
probably made to rights of use. When it was said that water belonged to the government,

reference was made to the power of control.

2.3.3 Water separated from the stream

According to Grotius,?®® a river is the property of the people through whose land it flows or
of him under whose jurisdiction the people are. They may appropriate the products of the
river. If the river is running water, it is so common that anybody may drink or draw from it.
iwhat man would refuse to | et an&tguoted thd
Roman Poet Ovid (43 BC - 18 AD) who said that the use of water was common.”® Van
Leeuwen?®® wrote that a lake, which has a perpetual body of water, and a pool, which

holds a temporary supply of standing water, generally collected in winter (e.g. artificial

256  According to Transvaal Canoe Union v Garbett 1993 4 SA 829 (A) 835 the ownership was part of the regalia and
the use remained public, subject to local limitations.

257 Groenewegen Inleydinge tot de Hollantsche Regts-geleertheyt beschreven by Hugo de Groot I1.2 on 49. See
discussion of De Vos and Visagie Scheltinga se dictata | | . 1 on 92. Se e aCdorsneentavies on
Roman Dutch Law 11.13 translated by Kotzé 152.

258 fi..gantsche burgelyke gemeenschap van Hollant ende West-Vrieslanté o .

259 Hall on water rights in South Africa 1 states that the principle that the state was dominus fluminis in respect to
running water adhered to by the Dutch at the Cape had its originsinVa n Gr o0 e n e Ded ggibus d\lxrogatis ad
Just. 2.1.23 which had stated that all public streams were state property.

260 De Vos and Visagie Scheltinga se dictata II.1 on 91-92.

261 See Uys Structural analysis of water allocation 160.

262 Structural analysis of water allocation 173.

263 De Jure Belli ac Pacis 11.2.12 edited and with an introduction by Richard Tuck from the edition by Jean Barbeyrac
438-439.

264 De Jure Belli ac Pacis 11.2.12 edited and with an introduction by Richard Tuck from the edition by Jean Barbeyrac
Book Il 438-439.

265 The Roman poet Virgil (70 BCi 19 AD), also quoted by Grotius, wrote of a right of temporary sojourn of the Trojans
in a foreign port. De Jure Belli ac Pacis 11.2.15.1 edited and with an introduction by Richard Tuck from the edition by
Jean Barbeyrac Book Il 438-439.

266 Van Leeuwen Censura Forenis 11.1.8 translated by Schreiner 9. See para 5.5.
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receptacles for water) may or may not be public. Grotius®®’ explains that there is a reason
why it i's forbidden that t hei thd¢akingsflpossessin
obtains only in things that are limited. Liquids, having no bounds of their own, cannot be
possessed, unless they are enclosed by something else. Lakes and ponds and also rivers

are subject to property, because they are confined within their banks.

Grotius®® posed the question whether men may not have a right to enjoy in common
those things that are already the properties of other persons. He notes that the
establishment of property seems to have extinguished all the rights that arose from the
state of community. He argues, however, that those who first introduced the property of
goods intended to deviate as little as possible from the rules of natural equity.

Van der Walt*®® explains that the Spanish Moral Philosophers influenced Groti us 6 v
property and other real rights. According to Thomas of Aquino, God was the sole

be any

i ew of

proprietor of creation. I n terms of natural | a

individuals should not claim parts thereof for themselves.?”® Because the image of God is
present in the reason of humankind, and because of Providence, the human being may
use its will on creation to use for its benefit and advantage. God remains primary
proprietor, but a human being forms a secondary proprietorship for own maintenance.
There was a strong el ement of s t e weocurhisdh

(agency) i a person disposes of earthly things for and on behalf of God, the true owner.?”*

2.3.4 Restriction of private property in the case of necessity

Grotius®”? explains that it is with the restriction of the rules of natural equity that the rights
of proprietors have been established. It follows that in the case of absolute necessity, the
ancient right of using things, as if they were to remain in common, must revive, and be in
full force. When there is a scarcity of provisions at sea, what each man has reserved in

store, ought to be produced for the common use.?”® This is explained by the rules of

267 De Jure Belli ac Pacis 11.2.3.1 and 11.2.3.2 edited and with an introduction by Richard Tuck from the edition by Jean
Barbeyrac 431. Grotius quotes Aristotle.

268 De Jure Belli ac Pacis 11.6.1 edited and with an introduction by Richard Tuck from the edition by Jean Barbeyrac
433-434.0t t o fiDe andere w°reld van r Erotlugin 1604 wibte fsstfitstistudy of The
law after having been instructed by the Dutch East Indian Company. The work De iure praedae had to justify
juridically the seizure of Portuguese ships! Grotius allegedly tried to do for international law what Galileo did for
physics. According to Benn and Peters Social principles and the democratic state 36 he tried to provide an
axiomatic basis from which subordinate principles could be derived. The law of nature was a set of moral axioms
which any rational being must accept, like the proposition that contracts ought to be kept.

269 Ontwikkeling van Houerskap 258-259. The Moral Philosophy synthesised theology and the philosophy of human
ethics and Roman law. Legal science in the Middle Ages largely consisted of using the scholastic method on the
sources of Roman and canon law.

270 Van der Walt Ontwikkeling van Houerskap 260-265.

271 We lately find the concept of "stewardship" in the US public trust concept (see para 5.4).

272 Grotius De Jure Belli ac Pacis 11.2.6 edited and with an introduction by Richard Tuck from the edition by Jean
Barbeyrac 433-434. See Gildenhuys Onteieningsreg 3-4.

273 See para 2.4.1 for an example of necessity.
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natural equity. Grotius®”* quoted Seneca the father, who stated that necessity, the great
resource of human frailty, breaks through the t
were, however, necessary. All other possible means should be used to avoid the

necessity (for example, asking a magistrate for relief or gettingt he owner 8s per mi ss
Plato did not permit a person to draw from the well of another until he had dug so far in his

275 |f the owner were to face the same

own land that there was no hope of obtaining water.
pressures, the possessor has the advantage.?”® When one is compelled by necessity to
take a thing from another person, one should make restitution to that man as soon as one

is able to do s0.?”’

2.3.5 Specific servitudes

Voet stated that the basis of the actio aquae pluviae arcendae was that no one can direct

water onto another 6s ?# ahisd awiviltadtianwnder ghe Fwelvev i t ud e .
Tables and is an action in rem, although it is mainly personal. The above example is a

good example of an old Roman law rule from the Twelve Tables, which was received into
Roman-Dutch law.

The South African Appellate Division followed the law on the actio aquae pluviae

arcendae.?” Other servitutes®®° praediorum relating to water that have been received into

South African law include the servitus aquae ductus (servitude of leading water over the

servient tenement to the dominant tenement); the servitus aquae haustus (servitude or

right of drawing water f r o nservitus @dcdrie addaguanw e | | or
appellendi ( r i ght of dr awi ng one@8&anddoanater); the servitasr a nei ¢
aguae exonerandae (the right to send water in an artificial way to the neighbouring

land).?®! The above servitudes are important in governing the relations between servient

and dominant tenements. The law governing the relations among the people and the

274  Grotius De Jure Belli ac Pacis 11.2.7 edited and with an introduction by Richard Tuck from the edition by Jean
Barbeyrac 435.

275  Grotius De Jure Belli ac Pacis 11.2.7 edited and with an introduction by Richard Tuck from the edition by Jean
Barbeyrac 436.

276  Grotius De Jure Belli ac Pacis 11.2.8 edited and with an introduction by Richard Tuck from the edition by Jean
Barbeyrac 436.

277 Grotius De Jure Belli ac Pacis 11.2.9 edited and with an introduction by Richard Tuck from the edition by Jean
Barbeyrac 436.

278 Voet Commentarius ad Pandectas xxxix.3.2 translated by Gane 36.

279  This action was cited and approved in De Villiers v Galloway 1943 AD 439, 444, although absolution was granted. In
Ackerman v Fry 1951 1 SA 390 (T) at 393 E the court stated the principle that the actio applies whether it concerns
public water or private water or even sewage or garbage, if the applicant could show that the respondent's conduct
has resulted in matter being brought on to his property which would not have come there by natural means and
which has caused him damage of more than negligible extent. See para 2.2.1.

280 De Waal Vestiging van Grondserwitute 4. He defines a servitude (on 7) as a real right on the thing of another that
gives the right holder certain enjoyment and use competencies with regard to that thing.

281 Van der Merwe Sakereg 350-351 and Van der Merwe and De Waal Law of Things and Servitudes para 231.
According to Voet Commentarius ad Pandectas Book VII Tit .18 a usufruct may be established over all kinds of
things that are fAnot outside the ordinary transactions of men
usufructfrombei ng established over feudal propertyo. Water is someti
the case of the generation of power.
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government regarding water in the abstract is altogether more complex, because of the

relative water scarcity in South Africa.

2.3.6 Conclusion on the influence of Roman-Dutch law

In general the transition from the law of the province of Holland to South African water law
has not been as clear and relatively uncomplicated as the reception of the servitutes
praediorum. There is an overabundance of water in Holland and too little in South Africa. It
means that no rules to allocate water needed to develop in Holland. The distinction

between private and public water that Voet made, served to muddy the water. When it

comes to the allocation of wat er , Romhnilaavhas i

it developed in Rome and in other jurisdictions where water is scarce,?® provides more
guidance. A very relevant development for natural resource management took place when
Grotius was influenced by Thomas of Aquino, who taught that man holds property for God
as a steward. This philosophy nicely complements the public trust concept which has now
been received into South African law. The latter states that a government holds water in
the public trust for the people. Property rights are not seen as absolute in either of the
cases. Property rights are in fact limited by the greater good. When riparian owners were
allowed to build on river banks provided they did no harm to upper or lower neighbours
and had to give security for damages, their use of river banks was indeed limited to

beneficial use.
2.4 Dutch settlement at the Cape

2.4.1 Introduction

The impact of a lack of water and food on the people on board a ship on its way to the
east from the Netherlands is illustrated by the demise of Harmen Jacobsz. The lack of
fresh food could inter alia cause scurvy and madness among the sailors.?* The results of
a lack of water could be as devastating. On the 9" of May 1629 Jacobsz, quartermaster of
the yacht Goes, attached a note to a door of the yacht in which he threatened to cause the
deathoft he people on board (dAgi]j all eno) if
had been halved because it had taken a long time to cross the equator and too much

water had been consumed. On the 11" of May Jacobsz admitted that he had written that

282 See Chapters 4, 5 and 6.
283 Roeper and Van Gelder In dienst van de Compagnie 72-73. The company was very involved in the spice trade with
the East. See Gaastra De geschiedenis van de VOC 124. See Haarhoff 2007 Historia 139.
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letter, even though it might cause his death. He preferred being killed to slowly dying of

thirst. On May 16" irons were tied to Jacobsz and he was thrown overboard, still alive.?®*

Until 1652 Portugal, the English and the Dutch all made use of the Cape of Good Hope as
a rendezvous where they could obtain fresh water and meat.?®® The formal history of water
resource management and water law, in what in 1910 became the Union of South Africa,
follows the history of the country from when the Dutch East India Company created a
refreshment post under the command of Jan Van Riebeeck at the Cape of Good Hope in
1652. The main function of the refreshment post at Cape Town was to provide food and
water for the ships docking at the Cape. The Dutch settlement at the Cape was at the cost
of the indigenous population, who lost access to their land and water. The commercial
nature of the Dutch East Indian Company led to nepotism and sometimes doubtful
governance practices at the Cape. A public water law with characteristics peculiar to the
Cape soon developed as a result of the settl emen
problems with water scarcity.

2.4.2 The Dutch and the Khoikhoi

In the early years of the settlement at the Cape there already existed a tug of war over
access to water, land and cattle between the Dutch and the Khoikhoi people. One of the
main methods to squeeze independent-minded Khoikhoi out was to deprive them of
access to rivers and springs. The Khoikhoi wanted to know from Van Riebeeck: If there
were not enough land for the Dutch and the Khoikhoi, who in justice had to give way, the

287 the encounter of the Dutch

rightful owner or the foreign intruder??®® According to Guelke,
settlers with Khoikhoi pastoralists was essentially a clash between resource management

systems based upon different institutions and value systems.

Each group had evolved institutions to meet the particular needs of two very different
climatic, land use and economic situations. The Dutch practised an intensive form of
mixed farming in the humid Netherlands where land was a highly valued, privately
controlled commodity. The Khoikhoi made a living on wild and uncultivated common
lands. They were nomadic pastoralists and hunters in a sub-humid and arid Southern
Africa. The Dutch brought their ideas and farming traditions with them. The Dutch

settlement replaced the Khoikhoi land management system with one based on Dutch

284 Roeper and Van Gelder In dienst van de Compagnie 73-74. One should keep in mind that those were different
times and not apply the standards of our time. The incident does illustrate the importance of water.

285 Wennekes Gouden Handel 257.

286 Giliomee The Afrikaners 8. The Khoikhoi were under stress on more than one front. Some of the Khoikhoi people
were also vulnerable to Western diseases like smal | pox and scarl et fever (see Boucher
Verenigde Oos-l ndi ese Kompanjieo 71). Barely one out of every ten KF
1713 (Giliomee & Mbenga Nuwe Geskiedenis van SA 53).

287 2003 S Afr Geogr J 90.
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principles. A set of values dedicated to private ownership and control of land that had
evolved in Europe was in effect applied to entirely new circumstances. This transformed

the settlers, the land and its original inhabitants in the process.?®

The Khoikhoi peoples were holistic managers with a communal approach to resource
use.? Each Khoikhoi clan used its territory as a common resource. The Khoikhoi system
of nomadic rotational grazing had ecological benefits. Firstly, it made for a harmonious
coexistence of Khoikhoi livestock and the wild animals. The various animals consumed
different types of vegetation and sustained a healthy diversity of plants. Furthermore,
intensive rotational grazing by livestock and wild animals regenerated vegetation. Lastly
the system was flexible and capable of adapting itself to changes in the condition of the
pasturage. The Khoikhoi system of resource use left little impression on the land itself.
The Europeans who observed the lands occupied by the Khoikhoi would have had the
impression of virtually empty lands. The controversy over access to land and water still
exists in Africa in general and South Africa in particular today and needs to be managed

to prevent conflict.*®

2.4.3 The Dutch East Indian Company and the mercantile age

Because of the way the Dutch East Indian Company had been created, it was allowed to
fulfil the role of the state.”" The Cape never was a Dutch colony. The company was a
product of the mercantile age when there were close links between the state and trading
companies. This caused confusion between the function and interests of public and
private enterprises, as well as confusion between the income of the state and its officials.
Cape officials often supplemented their incomes by being in irreconcilable offices at the
same time. Some awarded loans, contracts and monopolies to themselves. Officials,
traders and property owners were often related by blood or marriage. The Burgher Senate
consisted of four people and managed Cape To
determined it in the favour of its members and their friends. It also awarded licences for
inter alia bakers and butchers.?*? It is possible that the allocation of water privileges was

also affected by nepotism.**

288  See Guelke and Shell 1992 JSAS 819-820 on the competition between the trekboers and the Khokhoi for valuable
water and land.
289 Guelke 2003 S Afr Geogr J 91.

290 For more on Africans holding rights as groups inso-c al | ed fisett | er -Afdcans ihadding laml@s and non
private property, as well as the rights of pastoralists, see Derman, Odgaard & Sjaastad Conflicts over land and
water 21.

291 Not to be confused with the English East Indian slave trading company (the Company of Merchants of London
Trading with the East Indies). See Boucher fDie eeu van ontdekkingsreiseo 59.
van recht en bestuuro 77.

292 Giliomee & Mbenga Nuwe Geskiedenis van SA 87.

293 See para 2.4.8.
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The protection of its property, sufficient stock and commercial profit were the main objects
of the company.?* De Mist*® wrote in 1802, at the time of the Batavian Republic, that the
object of the Dutch East Indian Company was to obtain as much produce from the colony
as possible in order to meet the needs of the company. The increase in territorial authority

and the forming of a state in Java,®®

at least, and arguably the Cape, happened
involuntarily. The fact that there was neither a state-general or local citizens controlling the
power of the executive, nor an independent judiciary, meant that there was no trias
politica, but an unitas politica®’ - in other words, no checks and balances. Smugness and
a lack of critical and independent oversight played a role in the demise of the East Indian
Company. One of the reasons was that the competition was silenced with the help of the
authorities.?®® This unhealthy state of affairs was not conducive to the development of a

healthy legal administration.

2.4.4 Deficiencies in the administration of justice

De Mist?* listed a number of defects in the administration of justice. Firstly, there was no
statute book for the Cape colony; secondly, the Council of Justice had no instructions,
except as regards the number, rank and salaries of its members; thirdly, the Fiscal was
independent of the Council to which he was supposed to be subordinate and he was,
fourthly, subordinate only to the directors in the motherland. Fifthly, there were no
instructions for the Landdrost and Heemraden (and frequent complaints by the
inhabitants). Finally, matters were complicated by the fact that the sentences of the
Council could be appealed against in India. The fiscal had collected an unpromulgated
new tax on imported goods and pocketed the profits. One of the problems with the Fiscal

was that by issuing a summons he could cast a slur on the good name of an individual.®®

294 See Boucher fADi e Kaap dndisseKomplarej iVed e;h2.gde Oo0s
295 Memorandum 174. De Mist was sent to the Cape by the Batavian Republic as Commissioner General to bring about
a more orderly administration in the colony. ( See Boucher f@fDie Kaap -lomdiegs ai ko nwearrejniigd e
78.) De Mist and Janssens (the governor) came to the Cape with the ideals of the French Revolution i liberty,
equality and fraternity. (Eybers Bepalingen en Instructién 68). South Africa did not keep up with the cultural trends of
18th century Europe. De Mist was a Dutchman of the time of the French revolution. One finds evidence of 18th
century rationalism in his work, he was a philanthropist, but also believed that government had to be strong in
reaction to the French reign of terror. (Gie in the preface to the De Mist Memorandum on page iv-v.) Van der Walt
Ontwikkeling van Houerskap 380 mentions that the spirit of the French Revolution was one of political liberalism and
not economic liberalism. The purpose of the liberalism of this revolution was to destroy the link between land
property rights and political rights.
296 Otto fADe andere w°r el dblamasrhe prefits that weeermade ysptest Suhaito (1921-2008) of
Indonesia and his entourage out of Indonesian natural resources in the twentieth century on the culture of profit-
making created by the Dutch East Indian Company. The management heritage left by the company consisted of the
attitudes of striving for profits and being indifferent towards the local population. Locals were exploited by their
chiefs under the eye of the colonial powers. The locals did not have a legal system that respected them and gave
them fundamental rights. Ot t o fiDe andere w°rel d -8aDermane@dgdard & Sjaatteelst uur A 81
Conflicts over land and water 22 state that colonialism tended to strengthen the control of chiefs over land.
297 Otto fAiDe andere w°reld van recht en bestuuro 79.
298 See Bruijn et al Roemrucht verleden 81-83.See al so Otto fiDe andere w°reld van recht e
299 De Mist Memorandum 234.
300 De Mist Memorandum 237. For more on the Fiscal in the early days, see Boéseken Uit die Raad van Justisie ,
1652-1672 x-Xii.
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If he was not inclined to carry out the decrees of the High Council, the Court of Justice
had no authority to force him to discharge his duties. De Mist also complained about the
effect the commercial character of the previous Cape government had on the
administration.*** He attributed the lack of instructions to the Landdrost and Heemraden

and the absence of a book of placcaaten and laws to this.

2.45 The law prevailing at the Cape

One is tempted to believe that pure Roman-Dutch law prevailed at the Cape. The picture,

which emerges from the sources, is a lot murkier. De Wet*%?

states that there clarity does
not quite exist on the water law at the time of the Dutch occupation. There appears to
have been recognition of the fact that the state was dominus fluminis, that the state
granted wat er use Ar i ght"sights" averal reviewaed tvhert rrew tamrd was
made available. On the morning of 12 February 1715 the Political Council of the Cape of
Good Hope, under the leadership of Governor M de Chavonne, adopted a resolution that
in future the law and case law of the statutes of India would be followed, in as far as those
placcaaten and ordinances and respective resolutions of council that this government
gave and took from time to time were not contradicted. The resolution was made after a
request for a fixed instruction by the Council of Justice on the status of the statutes of

304 states that

India in relation to Roman and the then current law.** Nonetheless, Visagie
there was a vibrant Roman-Dutch legal system at the Cape by the end of the reign of the
East Indian Company. Modern lawyers do not know what all the authoritative books were
that had been used at that time, but the Council on Justice possessed a legal library
containing all the major authoritative works on Roman-Dutch law. The common law of the
province of Holland, with Roman law as supplementary system, was the leading authority.
Visagie®®* al so states: fAThere is little doubt that
depended on nothing more than c dusticeoofithedCapEhe f ac
in the time of the East Indian Company never gave reasons for its decisions makes it
difficult to know which authorities the court followed.3% Statutory law had been enforced,

although strictly speaking statutes had no legal force, according to Visagie.**” The sources

301 De Mist Memorandum 236. See also Mentzel Geographical and Topographical Description 141 who describes the
fiscal as having had the most lucrative position at the Cape, next to the governor.

302 Gauntlett (ed) Opuscula Miscellanea i JC de Wet 11.

303 Boéseken Resolusies van die Politieke Raad Deel IV 433-434.See Boéseken Uit die Raad van Justisie, 1652-1672
viii-x for more on the legal basis of the Cape of Good Hope. Walker Lord De Villiers 75 confirms that local
proclamations have taken precedence in South African courts since 1715.

304 Regspleging 78.

305 Regspleging 76i 78.

306 Watson 1983 U Penn L Rev 1126 notes that Western systems for long stretches of time made do with sources of
law that were inadequate for the development of satisfactory or unambiguous law. Awareness of the deficiencies in
the sources of law by the powers that be frequently does not lead to reform.

307 Regspleging 76i 78.
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of statutory law were local laws;** the statutes of Batavia;**® and some of the statutes of

the State of Holland.*'® The Acts of the State General that were made expressly for the

foreign areas of the East Indian Company were also in force at the Cape.

2.4.6 Examples of company control of water resources

When one compares the early Dutch settlement with Roman-Dutch law and modern
legislation, one should keep in mind that the drier climate and the lack of freely available
water necessitated stricter government control over water than in the Netherlands.*!! The
first placcaaten made by the Dutch were made to protect the water resources against
pollution and thus formed part of what one would classify as public law. On Friday 21
February 1653 Johan (sic) Van Riebeeck noted
weak and ill from the water in the stream and other unhealthy factors.®*? Hall**® noted that
the illness of the sailors led to the placcaat of Jan van Riebeeck published on 10 April
1655 prohibiting aancomende opperhoofden (arriving commanders) and their
subordinates from washing themselves and their clothing in the streams. There were well-
grounded fears for the spread of contagious diseases such as smallpox. On Saturday 26
August 1656 a placcaat was made as a result of people from arriving ships washing their
dirty |linen in the rivers upstream of th
was prohibited from doing laundry or bathing or washing or rinsing anything in any place
upstream of the place where water was being fetched in the stream or rivers. This was to
prevent pollution and also to protect the health of travellers by sea between Batavia and
Europe from disease. There was sufficient opportunity to do laundry downstream of the
place where drinking water was fetched. Contravention of this prohibition would result in a
fine. This prohibition was displayed at the rivers.*** In April 1686 the Political Council was
upset that some of the Free Burghers had crossed the very important agueduct
(waterleiding) with cattle and wagons and in so doing ruined it. It was resolved that
empl oyees of the company who were guilty

wages. Free Burghers were fined 25 Rijksdaalders for the first offence.*'®> The dumping of

308 According to Du Plessis Compensation for Expropriation 18 the little legislation adopted in the Cape until 1806 does
not survive in South African law today.

309 See Wessels Roman Dutch Law 358.

310 See Wessels Roman Dutch Law 357.

311 Thompson Water Law 33.

312 A&swack op de been ende siekelijck van ®tlronisaly erain people
like Pieter Martensz van Tonningen and Jan Blanx van Mechelen, who had committed crimes like stock theft
(stealing and eating the company és sheep) we r e cloetkste irb des arbeitwsin”, kvithous whosé
labour work on the fort would be in arrears as a result of the poor condition of the other people. Boéseken
Resolusies van die Politieke Raad Deel | 14.

313 Origin and Development of Water Rights 11.

314 Boéseken Resolusies van die Politieke Raad Deel | 80.

315 Boéseken Resolusies van die Politieke Raad Deel Ill 127. See also Hall Origin and Development of Water Rights
12. He refers to a placcaat of 2 January 1687.
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waste in the canals was also prohibited®*The companyds prohibition ¢
the water resources on which the settlers were dependent provide the first examples of

the importance of the concept "beneficial use" at the Cape.

2.4.7 The division and allocation of water

The company was also in complete control of the division and allocation of water. In
December 1661 it prohibited its servants and the Free Burghers to lead the water from the

streams in such a way that the mills and other matters were interfered with.**” Hall*'® could

find no evidence that landowners received any privileges in respect of the use of water for

irrigation. It is no surprise that the company prohibited servants and Free Burghers to

divert water from the Table Valley streams for the irrigation of the land to the detriment of

the companyds requirements. It was <clear that
control the use of t hese*®Hal’cenchsledithat the Free own |
Burghers, alongside or through whose land a stream ran, even as late as 1773 had no

water rights. The company gave them permission to use the water for a short period each

day when it could spare the water. This permission was a special favour and not a right.

The company remained dominus fluminis.*** The fact that the company always looked

after its own interests first, is borne out by the fact that when it regulated turns to lead

water , the turns were subject to the need of

company also exacted preferential rights for its downstream gardens.?%?

The following examples illustrate the above: O
Michiel van Breda and between that of Joseph Coel and Michiel Smuts. They had been
giventunsinadistri buti on of 1763. Acker mands predec:eé
had a private arrangement with Ryk Tulbagh, in terms of which he was permitted to take
water from the companyé6s trough that ran thouc
special privileges to take water were not transferred to his successor in title, Ackerman.
When Ackerman started taking water from the river his neighbours complained. He
petitioned the Council to be allowed to take water. The Council then gave permission to

Ackermantot ake a turn to | ead water. Jan Roode, W

316 On 27 March 1738 Daniel van den Hengel and on 11 December 1742 Hendrik Swellengrebel prohibited the
dumping of waste from tubs into the canals by slaves. Jeffreys Kaapse Plakkaatboek (1707-1753) 163 and 205.

317 Hall Origin and Development of Water Rights 12. See Uys Structural analysis of water allocation 190.

318 Origin and Development of Water Rights 12.

319 See Hall Origin and Development of Water Rights 11; Hall Ma a s d o r p 6 s 82land $iall 1938 THRKR 245. On
Saturday 26 July 1664, the Free Burgher Hendrick Boom had a dispute regarding the use of running water against
Jan Reijniersz. (Boéseken Uit die Raad van Justisie (1652-1672) 157).

320 Origin and Development of Water Rights 13-14.

321 Uys Structural analysis of water allocation 194-195 disagrees and is of the opinion that water remained
res omnium communes.

322 Hall Origin and Development of Water Rights 16.
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subsequently also received a turn to lead water from the Council.**® In 1787 Johannes
Hermanus Redelinghuys was forbidden to use water ever again from the watercourse
running adjacent to his property because he had taken a furrow out of a watercourse for
irrigating his garden.®** There was no right of access to sufficient water in Dutch times as

there is today.

2.4.8 Landdrost and heemraden

By 1682 landdrost and heemraden had been established at Stellenbosch and
Drakenstein. One of the functions of the heemraden when they were appointed in 1682

was the settling of disputes over farmlands.®* Hall*?

states that the Burgherraden were
charged with fixing turns of water leading for the landowners. Venter**’ accepts that the
resolution of water disputes formed part of their work. Moreover, in 1685 the landdrost
was instructed to execute the governoro6s orders
water conduits. Rivers and water works also had to be inspected. In the case of the
negligence of the inspectors, they would be fined. Venter®®® mentions a case where the
parties were disputing whether the perpetrator had been leading water from a stream
since time immemorial or whether the stream was a diversion from the river. According to

Venter,*?°

the real question was not whether each was legally entitled to something, but
whether it was in the real interest of the inhabitants generally. The landdrost and
heemraden seldom lost sight of the interests of the residents in general. (Modern scholars
query whether the residents in general included those who were not white.) Because the
people in casu could not do without water and the map of one of the complainants showed
that he was entitled thereto, an agreement had to be made. The landdrost suggested that
the people divided the water amongst them so that each would have use of the water on
some days.** Records of the decisions of landdrost and heemraaden and their
confirmation exist.**! Both the Council of Policy and the landdrost and heemraden made
equitable distributions demanded by the exigencies of each case. No concept of "riparian
ownership" had as yet arisen.**? Venter®*® writes that the later courts had respect for the

way in which the colleges gave their judgements when resolving water disputes. Chief

323 Hall Origin and Development of Water Rights 14-15. Uys Structural analysis of water allocation 192-193 believes
the harm was caused to the other water users and not the state.

324 Uys Structural analysis of water allocation 193.

325 Venter 1940 AYB 63. Wessels Roman Dutch Law 353 writes that s 35 of the charter of the
East Indian Company, which had been formed by the Dutch States-General, provided for the establishment of
courts of justice.

326 Origin and Development of Water Rights 13.

327 1940 AYB 67.

328 1940 AYB 67.

329 1940 AYB 67.

330  Venter 1940 AYB 68-69.

331 See also Thompson Water Law 35.

332 HalMaasdor pds83l nstitutes

333 Venter 1940 AYB 68-69.
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Justice De Villiers stated that the landdrost and heemraaden knew the local
circumstances and fAwere in a far better
judge trying the c as®Thihaldrtype ofwaterycoua was Grie of the
most effective and cheapest means of getting the parties to settle. Giliomee and
Mbenga,335 however, are of the opinion that the networks of favouritism that existed in
Cape Town were repeated on smaller scale in the country districts.®* The landdrosten,
district secretaries and heemraden selectively applied administrative powers relating to
finance, tax, and the awarding of land and labour. Although the state was dominus
fluminis, and water vested in it, in our terms, water use privileges existed. Today we still
grapple with the extent of the water use rights or water use entitlements as we call
them.*¥’

2.4.9 Conclusion on the role of the Dutch East India Company

The relatively dry climate at the Cape and the resultant lack of water necessitated stricter
government control over water than in the Netherlands. The placcaaten made at the Cape
were influenced by local circumstances and constitute the beginnings of a South African
legal system, particularly with regard to public law. The placcaaten were aimed both at
protecting the interests of the company and the public and prohibiting pollution. The first
inklings of the beneficial use concept are thus found. The state was dominus fluminis, and
water vested in it, but the people themselves only had weak water use privileges. The
resolution of water disputes appears to have been centred on what was in the real interest
of the inhabitants generally. This could point to a shadow of a public trust concept. The

posi
t €0

reality was thatthe syst em was designed t o pr otirthetfirstt h e

place and then that of the white population. One could barely speak of a public trust if one
were to exclude a part of the public and then put the interests of the remainder second to
that of the company when it came to the allocation of water.

Although the creation of a refreshment post at the Cape of Good Hope might inadvertently
have caused the later creation of the South African state, one has to take into account the
negative effect the culture of the Dutch East Indian Company had on good governance in
South Africa and the perpetuation of monopolistic business practices. The profit motive of
the Dutch East Indian Company meant that it made laws in the interest of its own pocket
and not in the interest of the people it governed. This meant that society developed

around laws that were not primarily in their interest or in the interests of justice. One had

334  Venter 1940 AYB 70.

335 Nuwe Geskiedenis van SA 87.
336 See para 2.4.3.

337 See chapter 4.
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to be a part of the system if one wanted to survive. One could not survive economically if
one were independent i trading with anyone but the Dutch East Indian Company was
illegal. Some people might allege that striving for profits and being indifferent to the local
population are characteristic of corruption in Africa, but it appears that corruption in some
instances were imported directly from Europe.**® The Khoikhoi were among the first to pay
a price for the first European settlement at the Cape, as they not only lost access to some

of their water resources, but also were decimated by smallpox.

2.5 Background to English law

The development of English law will be discussed briefly because of the influence of the
riparian principle in South African water law, as well as the development of the principle of
the public trust®*® from the English commons concept. English legal historians have
frequently underestimated the impact of Roman law on English law.**® Watson,**
however, explains that the legal elements that went into the formation of modern Western
legal systems are everywhere alike. The difference between civil law systems and
common law systems is the fact that civil law systems adopted, in whole or in part,
Justinian's Corpus luris Civilis of the sixth century AD as law of the land or at minimum as
direct and decidedly persuasive authority. Modern common law systems also borrowed
much of their substantive law from Roman law. Modern civil law also adopted the Corpus
luris Civilis as the organising instrument. Eighteenth century rationalism generated a
conviction in civil law countries that law ought to be the embodiment of reason. Because it
was written down, the law could be improved. The Enlightenment had a much greater
impact on law in civil law systems because civil law systems were more open to
philosophy.*** According to Watson,**® English common law is the product of judges
working within the medieval and later English court system. Roman private law is the
product of jurists operating within the Roman court system. English common law, without
the input of statutes, is more than the sum of the decisions of judges and Roman private

law is more than the sum of the opinions of the jurists.?*

338 Later governments in South Africa were not necessarily less prone to nepotism and greed, but they did not have
such a big impact on the foundations of the legal system and will not be discussed here.

339 See 5.4 on the public trust doctrine.

340 Watson 1983 U Penn L Rev 1122.

341 Watson 1983 U Penn L Rev 1126.

342  Watson 1983 U Penn L Rev 1132.

343 1990-1991 Loy L Rev 2 4 9 . See al so Gordl ey aandf thé gae ofMieehroya judges indi scuss
Comparative Study of Private Law 3-10.

344 Watson 1990-1991 Loy L Rev 252 states that in Rome there was an unitary system of private law that was enforced
by one system of courts. In England there were a variety of courts, some with competing jurisdiction, often applying
conflicting law. The chancery enforced rules of equity, and not law. Watson 1990-1991 Loy L Rev 257. The Roman
court system forces jurists not to be oriented to the particular court, but to gear their discussions to legal institutions,
rules or principles. English procedure inhibits and obstructs the development of concepts of substantive law. The
latter is unimportant when compared to the primacy of procedure. Legal rights became incomprehensible to the
layman.

46



As early as 688 AD the English used an open field system of agriculture in terms of which
they rotated the use of common fields, meadows and pastures. After the fall of the Roman

Empire, however, the Roman common or public rights concept fell into disuse.**® William

the Conqueror, who assumed contr ol of Engl and

o wn &%oball lands in England. He held the lands in his capacity as sovereign and had
the power to grant exclusive rights in them, as well as in the sea, the foreshore and other

navigable waters.**” Gauntlett**®

explains that English law did not make a distinction
between private and public water, but made a distinction between water in a known and
defined channel and water that is spread over the surface or running underground. The
owner of the land could do what he wanted with water not in a known and defined
channel. In essence his rights were the same as the owner of private water in Roman and
Roman-Dutch law. Riparian owners were entitled to water in a known and defined

channel. These rights flowed from the ownership of the riparian land.

Van der Walt ** explains that in the Anglo-American legal family a person does not own
land, but only interests in land. The enjoyment and the use of things are also separated
from the concept "title". The law of things forms a part of the law of torts. It should be kept

in mind when comparing Anglo-American and civil law systems.

251 Bractonds influence

Bracton in his De Legibus et Consuetudinibus Angliag®*°

stated that by natural law running
water and air are common to all. He classified all rivers and ports as public. The right to
fish therein is common to all people. The use of river banks and of the river itself is also
public by the jus gentium, but the ownership of the banks belongs to those of whose lands
they are part. Bracton made a distinction between mankind and all living things. Those
things are regarded as public that belong to all people - they are for the use of mankind

alone. Those things that belong to all living things may sometimes be called common.

Bracton in De Legibus et Consuetudinibus Angliae relied on the Roman concept of
"common property" when he declared that the sea and seashore was common to all, as
explained by Justinian in the Institutes.®*! Bracton used Roman law as support for

recognising various rights, like the right of fishing in the rivers and ports and the right to

345  Butler 1981-1982 WM & Mary L Rev 853.

346 Van Wyk Restrictive Conditions 312-315 discusses the development of English land law.

347 Butler 1981-1982 WM & Mary L Rev 854.

348 Opuscula Miscellanea i JC de Wet 10-11.

349 Ontwikkeling van Houerskap 522-523.

350 Bracton on the Laws and Customs of Englandat t ri but ed to Henry of Bratton
1968-1977 by the President and Fellows of Harvard College.
http://hisI5.law.harvard.edu/bracton/Unframed/English/v2/39.htm.

351 Deveney 1976 Sea Grant LJ 13.
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2 mentions that Bracton sometimes

use river banks for banking and towing. Butler®
restated Roman | aw inaccurately, but t hat hi s i
became author it a*isvoé ¢the opHionl tdas i ¢he tjudges who had
succeeded Bracton had his knowledge of Roman law, more attention would have been
paid to the RomanTraatse, ans theyfwoul havec had modesnfluence

on the history of English law. According to Holdsworth,*** Bracton was also influenced by:

the speculations, the theories, the arrangement, the technical language of
the canonist and the civilian.

To presume that Bracton should have obtained from the study of existing sources of

English | aw alone the 0l egal instinct to constr
Englishlawwouldbe t o suppose a miracleo. The sources he
rolls of the Kingbdés courts, the incipient regi s

G| a n \Tiedtige £>° Bracton was inspired by the legal instinct of the Roman jurists as

interpreted by the glossators. As Lee®**r e mi nds one: AiBracton caught t
and stole thei P egplaipstthateEngish laWaas omgrbereft of scholars.
Bractonds books and those attri but edubstance GI anvi |
of the law, on legal education and even on subsequent books. Holdsworth®*® also argues

that English society was influenced by the Roman Catholic Church. Where it took root, it
introduced ideas of Apolitical 0 rs@ polititcakaad i o n , of
legal institutions came from the Roman Empire. They were passed to the modern world by

the writings of the Roman lawyers and the Christian Fathers.

2.5.2 Conclusion on the English law

English law seems rather haphazard and chaotic to the Roman-Dutch jurist, but has in
fact been able to keep up with the demands of modern life. It is possible that the lack of
the strict categorisation found in Roman law in a sense freed the Anglo American jurist to

consider factors like an equitable outcome.

352 1981-1982 WM & Mary L Rev 858. According to Lazarus 1986 lowa L Rev 635 Bracton was borrowing from the
Roman notion of res communes. He also declared the shores of the sea O6commo
appears to have departed from pronouncement. More formal confirmation of the public's rights to valuable coastal
resources occurred only when the Crown wanted a means to increase the treasury. The bottom line is that although
English common law recognised public rights in the shore in some sense, they were rights controlled by the
sovereign.

353 Holdsworth A history of English Law 244.

354 Holdsworth A history of English Law 268.

355 Holdsworth A history of English Law 269.

356 1915 Mich L Rev 90.

357 1990-1991 Loy L Rev 259. C o lditatss of the Law of England might have been an exception, but he made no
attempt to develop the law and the work is famous for its lack of a theoretical structure.

358 Holdsworth A history of English Law 4-6.
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2.6 South African water law under the British administration

The early Cape courts in the time of the Dutch administration did not give their reasons for
decisions. It was probably almost as difficult for the British administration after the British
occupation of the Cape in 1806 to find the law as it is for those living today. The Roman-
Dutch writers wrote in Latin, a practice that

exclusionary.

The Cape judges interpreted Voet 8.3.6 and as a result usedthe principle that
landowner is owner of the water arising on his own land, e r u mp e n s . TheanPriwu o0 0
Council expressed doubt as to the correctness of this principle,** and the Cape judges

searched for a better principle.*® It was after all not fair that one person could waste the

water of a fountain, while others suffered from a lack of water. This search led to the

adoption of the riparian principle. Justice Bell did not research the law because he wanted

to preserve private property rights in water, but because he wanted to make water more

accessible to other users. Merely stating that the riparian principle derived from British law

would be doing the old Cape judges and their interpretative skills a disservice, as can be

seen from the cases discussed in this section.

261 Retief v Louw and the adoption of the 0

The case of Retief v Louw®" is one of the loci classici in the development of the law of
water rights in South Africa. Strangely enough it was not reported immediately and Hall*®?
states that it was ignored for some twenty years. Justice Bell, who came from Scotland
where civil law was followed, in 1856 determined the rights of proprietors of land as to the
use of the water of the stream. These proprietors were situated relatively higher and lower
on the course of a running perennial stream.?*® He distinguished the facts of the case in
front of him regarding the rights of land owners to a stream, which was rising on the
ground of neither, from a passage in Voet 8.3.6 that was interpreted to apply to the case
of water arising on a proprietords own | and. J

Hol |l and Avery meagr eo because water i n Hol | a

359 Burger Roman Water Law 1. See Dirk Gysbert van Breda v Johan Conrad Silberbauer 1869 PC 587, 601 discussed
in para 2.6.2.

360 Compare Uys Structural analysis of water allocation 168 and para 2.3.2.

361 Retief v Louw 4 Buch 165 (1874). See Gauntlett (ed) Opuscula Miscellanea i JC de Wet 11.

362 Maasdor p6s86l nstitutes

363 Retief v Louw 4 Buch 165 (1874) 171. Note that this decision was made before the one in Dirk Gysbert van Breda v
Johan Conrad Silberbauer 1869 PC 587 (see para 2.6.2.). Cloete also gave a judgement, which had the same effect
as that of Bell, but he used a more traditional route by stating that this was a private stream where ownership was
acquired by him who was possessed of land on both its banks. See Retief v Louw 4 Buch 165 (1874)187-188. The
problem is that this approach might wipe out farms and households downstream and is not good public policy in an
arid country. In casu there was a right derived from agreement to receive daily water and water from the upstream
property on some days.
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a d v a n t**aHp argued that it was a misapplication of terms to use the passage in Voet,
which treats the right of the proprietor of the upper ground to lead away the water arising
from that land, to support the argument of the defendant that he is entitled to use the
stream as he wishes. He proceeded to find law elsewhere rather than under the title of

servitude.*®®

Justice Bell classified the water as a perennial stream and as flowing water. In the

| anguage o flnstiutest is saiditodb@ dormmon to the different persons entitled to

use it, in respect of the land through which it runs.**® The court quoted from the Censura

Forensis®®’ where it was said that flowing water, collected either from the rain or the earth,

makes a perpetual current which by nature itself is attributed to and may be occupied by

anyone provided the common and promiscuous use 1is
air and water no one could |Iive or breatheo. The
stream in casu was the common property of the proprietors of the two parcels of land and

of all the other proprietors of land lying on the stream.®® The importance of the use of the

Institutes and the Censura Forensis is that it supported Justice Bell in moving away from

the idea of solely looking at the right to use water as a private property right in the case of

wat er r i siowglam,randanowngd wwards a view of the water resource being
ficommono 3P Wbenaletdrnyining the nature and extent of the rights of these

owners in the enjoyment of this common property, Justice Bell looked inter alia to the law

of Scotland, England and America.*”° Scottish law, based on Roman law, was found to be
Afdestructive of the absolute right in the water
of hi gh &7 Justice Bellsnber alia quoted Littledale who stated that the law of

Engl and was that al | the Kingbs subjects have
condition that in using it they do not injure the rights already vested in another by the

364 Retief v Louw 4 Buch 165 (1874) 173.

365 Retief v Louw 4 Buch 165 (1874) 175. See the discussion in Hall Origin and development of water rights 33-36.

366 Retief v Louw 4 Buch 165 (1874) 176. According to Burger both Bell and Cloete overlooked the fact that
D 43.20.1 pr had the answer to their problem and that D 8.3.17 was probably applicable. (Burger Roman Water Law
42). Had they considered the text, South Africa could have been spared 150 years of riparian doctrine. Burger
Roman Water Law 43. In terms of D 8.3.17 the principle that the water from a public river ought to be allocated in
proportion to the size of the irrigated lands, is applicable unless anyone can establish a special right that he should
be allocated more than his share. There are a number of special rights protected by the Constitution. The problem
lies in determining the weight that should be given to each. D 8.3.17 does not take the matter much further. Other
interests beside the size of the irrigated lands are the foreign capital earned by an exporting industry and the
importance of the environment for the ecology or our health.

367 Censura Forensis 2.1.6. See para 2.3.1.

368 De Wet 1959 ActaJur3 2 cal | s Bel loliter digtumdHe states that 8eil considered himself free to look
for guidance outside the Dutch and Roman-Dut ch | egal systems by Tfreatisdonrihglagui dance i n
of Watercourses, which deals with Anglo-American law. The fact is that Angell and the American cases relied
heavily on Roman law. See para 2.6.1.3.

369  Watson 1983 U Penn L Rev 1125 notes that borrowing from another system is the most common form of legal
change. Because law survives through the centuries, a great deal of law operates in a place for which it was not
designed initially, or in a society which is poles apart from that which created the law.

370 Hulsebosch 2002 Cardozo L Rev 1084 explains that American law developed because lawyers sometimes
misunderstood English sources, as happened in the case of navigability. Americans had access to English legal
writings, but they were far away from the oral tradition of instruction central to English legal culture.

371 Retief v Louw 4 Buch 165 (1874) 177.
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appropriation of the water.®’? The condition was in fact one of beneficial use. Justice Bell

not ed t hat i n America Awater seems to be

Y

statt®dso.

2.6.1.1 The influence of Tyler v Wilkinson

I*"* quoted from the well-known American case Tyler v Wilkinson®*”® where the

Justice Bel
court held that a riparian owner had fAno
while it pd%lsehe Tyked aasegGircuit Justice Story*’’ distilled general

's3"® work on watercourses. The

principles from cases on the subject from inter alia Angell
general principles were that every proprietor on each bank of a river is entitled to the land
covered with water in front of his river bank to the middle of the stream (usque ad filum
acquae).®” Because of this land ownership he has a right to the use of the water flowing

over it in its natural current, without diminution or obstruction.

He has no property in the water itself; only a simple use, while it flows along.**° The

of m

prope

consequence of t hi s pr irmhasiapigheto use thetwatartto thien o

prejudice of anothero. The natur al stream

itself. Justice Story*®" did not mean that there may be no diminution or no obstruction or

impediment in the use of the water as it flows - as that would be to deny any valuable use.

372 Retief v Louw 4 Buch 165 (1874) 178.

373 Retief v Louw 4 Buch 165 (1874) 179.

374 According to Walker the first Cape Supreme Court Bench was staffed entirely by men from overseas. Many of the
magistrates were British. English law books were more accessible than the works of the writers of Roman-Dutch law
that were either in High Dutch or in Latin. Where books on English law could not assist, the works of the American
judge, Justice Story, were consulted. Walker Lord De Villiers 78.

375 Tyler v Wilkinson 4 Mason 397 (1827) on 401. See para 5.4.

376 Burger Roman Water Law 2 explains that this principle, as formulated in Tyler v Wilkinson 4 Mason 397 (1827),

became the basis for Chancell or Kent 6sf Isdwitregnewat eorf.

pro;

i s

t lhte fciom

courts and | awyers throughout the nineteenth centuryo.

377 Hulsebosch 2002 Cardozo L Rev 1061 writes that in areas of private law that affected interstate dealings - primarily
commercial law-Amer i cads jurisdictional diversity generated
lawyers believed that they needed to simplify American law and make it systematic, rational, and portable. Justice
Story made clear that legal education and professional literature were central to the project of creating national
doctrine. Hulsebosch 2002 Cardozo L Rev 1055-1056 states that within the generation after the American
Revolution American lawyers and jurists wanted a law of riparian rights. They constructed it beginning with the
keyword navigability.

378  Angell Treatise on the Law of Watercourses with an Appendix containing Statutes of Flowing and Forms of
Declarations.

379  Tyler v Wilkinson 4 Mason 397 (1827) on 474. Uys Structural analysis of water allocation 208-209 writes that the
usque ad medium filum fluminis principle did not apply in Roman law.

380 Tyler v Wilkinson 4 Mason 397 (1827) on 474. See Huang 2007 U Denv Water L Rev 55.

381 Purists need not balk at the origins of the rules in Tyler v Wilkinson 4 Mason 397 (1827). Justice Story was no
stranger to Roman law. Bevier's Law Dictionary 1856 Datasegment.com
http://onlinedictionary.datasegment.com/word/equity quoteshisd e scr i pti on of d6equi tyo

This equity is justly said to be a supplement to the laws; but it must be directed by science. The
Roman law will furnish him with sure guides, and safe rules. In that code will be found, fully
developed, the first principles and the most important consequences of natural right. "From the
moment when principles of decision came to be acted upon in chancery," says Justice Story, "the
Roman law furnished abundant materials to erect a superstructure, at once solid, convenient and
lofty, adapted to human wants, and enriched by the aid of human wisdom, experience and
learning." Com. on Eq. Jur. Sec. 23 Digest, 54.
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382 of that which is common.

There may be, and there must be allowed a reasonable use
The true test of the principle and extent of the use is whether it is to the injury of the other
proprietors. The diminution, retardation, or acceleration, which does not injure by
diminishing the value of the common right, is an implied element in the right of using the
stream. The law acts with a reasonable reference to public convenience and general
good.383 There is not a narrow strictness, subversive of common sense, nor an
extravagant looseness, which would destroy private rights. The maxim sic utere tuo, ut

non alienum laedas applies.®*

A thing, common by nature, may be appropriated by general consent or grant. Mere
priority of appropriation of running water, without such grant, confers no exclusive right
extinguishing a common right. The basic principles that appear from Tyler and were
accepted by Justice Bell in Retief is that there must be allowed of that which is common to
all, a reasonable use. The true test of the principle and extent of the use is whether it is to
the injury of the other proprietors or not.*®* This is another way of stating that use®® has to

be beneficial.*®’

2.6.1.2 Evans v Merriwether

Justice Bell in Retief also referred to Evans v Merriwether,**® where the court held that
each riparian proprietor is bound to make such a use of running water as to do as little
injury to those below him as is consistent with a valuable benefit to himself. The court took
into account that some streams may be small and the water limited. It held that where the
stream is small, and does not furnish water more than sufficient to supply the natural®®®
wants of the different proprietors living on it, none of the proprietors may use the water for
either irrigation or manufacture. Nobody may use all the water where the water in the
stream is not needed for finatur a% watea fot
manufacturing. If there is no contract or grant, no proprietor has a right to use all the

water. All have a right to participate in its benefit, and an action will be instituted against a

382 Scott and Coustalin 1995 Nat Resources J 872 explains that Tyler v Wilkinson 4 Mason 397 (1827) introduced the
concept of "reasonable use" in water rights before it was accepted in England. In Embrey v Owen (see para 6.2.2)
English law twenty-five years later cited Tyler as part of its reasoning. See also Gordley and Von Mehren
Comparative Study of Private Law 158 and Len 2004 U Denv Water L Rev 60.

383 Fisher 1990 Emory LJ 120 writes that the principle that courts can and should select common-law doctrines that
simultaneously promote the common good and do justice in particular cases is also found in Tyler.

384 Tyler v Wilkinson 4 Mason 397 (1827) on 474. Retief v Louw 4 Buch 165 (1874) 182.

385 Uys Structural analysis of water allocation 210-211 notes that excluding other users did not respect the Roman
natural law principles of justice and equity.

386 Watson 1990 Ga L Rev 221 explains that in the ongoing struggle between the need for certainty (in the form of
broad but precise rules) and the need for rationality (in the form of a flexible test of reasonableness designed to
reflect and accommodate the specific realities at hand) America still cannot say that rationality has prevailed in the
context of the property rights of riparian landowners.

387 See para 2.6.3; para 3.8.1; para 4.4.1 and para 4.4.2.4.

388 Evans v Merriwether 3 Scam (lll) R 496.

389  See Smith 2008 Ariz L Rev 473.

390 See Smith 2004 NYU L Rev 1758.
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party who diverts or consumes the whole of the stream.*** Where no one has an exclusive

right in a common benefit, a just portion must be determined by a jury.
2.6.1.3 The influence of civil law

Justice Bell also quoted French law. Accordingto Do mat 6 s P W1.B.2.11 & ripararw

proprietor may divert the water for the irrigation of his meadows. A person had a duty to

use this libertytonotdo i njustice to his neighbours Awho |
r i g°% In each case the old maxim of the law of neighbours applies: sic tuo utere ut

alienum non laedas.>* It represents the requirement of beneficial use. Would Justice Bell

have come to the same conclusion if he had not compared the law of other countries, but

his study had been limited to the Institutiones? Perhaps. The value of the comparative

study of the law lay in the broadening of his mind and in introducing known concepts, such

as "common property,” "reasonableness" and the principles of the law of neighbours, into

a situation where old concepts like "servitudes" were no longer sufficient.

Hal®®i s of the opinion that the authorities and
fromchapt er | V Wdtercdursesé™ hbweeer, this source was not acknowledged.

Moreover, the 1956 Water Act**® owed its origin to the discovery by Justice Bell of the

American decisions as arranged and set out in Angell on Watercourses. It also owes its

shape t o Justice Bell 6s Aingenuityo in applying
the winter rainfall area of SouthhatRémanando. |t
civil law played a large part in shaping the American law on watercourses.*®® In the case of
irrigation, An @elclLawu8.2.H*° Boauthority fer the fact that in the

case where a riparian proprietor diverted the
judgement coincided with the | aiwlbatysoBstadoc e : ieé.

no injustice to his neighbours, who have a | i ke

391  Watson 1990 Ga L Rev 213 states that the balancing of interests to determine what use of water by neighbouring
proprietors was reasonable, was similar to article 645 of the French Civil Code.

392 Retief v Louw 4 Buch 165 (1874) 180.

393 Retief v Louw 4 Buch 165 (1874) 182. Compare Regal v African Superslate 1963 1 SA 102 (A) and Van der Walt
Ontwikkeling van Houerskap 769-776.

394 HallMa as d or p 6 s 85l Amathericasesin vehich Angell is quoted is in the judgement of Dwyer in Van Heerden
v Weise 1 Buch AC 5, 11 (the latter could be Waise or Wiese, depending on whether it is Buchanan, his noter-up or
Hall).

395 Angell Treatise on the Law of Watercourses.

396  Act 54 of 1956.

397 See Hulsebosch 2002 Cardozo L Rev 1066f or St oryés advice to Angell on the appen
398 For more on the influence of the Roman law of servitudes on the jurisprudence of Louisiana see Herman 1992 Stell
L Rev 165-1 6 7 . With regard to wells, Angel |l hat faw, the &ut oftthe D 3 9. 3.

researchers of the most learned men, the collective wisdom of ages, and the groundwork of the municipal law of
most of the count r iTeaiseiomthe EawrobVatercaurses A28)gRedatding prescription, Angell
refers to Bracton and the fact that the writers of the Common Law of England, as well as the civilians, have
recognised the principle that a right may be acquired by lapse of time. (Angell Treatise on the Law of Watercourses
239.)

399 Van der Walt Ontwikkeling van Houerskap 368 explains that there were strong elements of natural law present in
Domat 6 s most iLesois civiles dans leuroordies naturel (1689). Parts of the work can be compared to
the work of the German Usus Modernus Pandectarum.
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Watson’® states that in general Domat*®*

incorporated the law found in the Roman
interdicts. All his references were to the relevant Digest texts. Two innovations occurred at
the end of the passage. There was no Roman remedy available against a proprietor who
reduced the volume of water to a neighbour, causing him injury. Domat cited no authority
for the other important innovation: when there was not enough water for the use of all,
officers would be charged with deciding the relative needs and uses.**? Watson*® states
that with regard to a neighbour's right to continue to receive a supply of water necessary
for the continued, similar use of his land, English law (in the time of Bracton and
Blackstone) and American law in the 18th century had reached a point never reached by

Roman law nor fully reached by the French Code Civil.

The Roman (and French) law began from the actio aquae pluviae arcendae which gave
the neighbour only the right to ward off damaging water. English (and American) law
began from the concept of "nuisance" which led to an action whether the flow of water
was increased or diminished. He explains that another theory of property rights on which
couts drew in the eighteenth century, amo
r i g*# Angell quotes Liggins v Inge,*® where Lord Chief Justice Tindal stated that water
flowing is publici juris.*® Running water was considered to be res communes. The
property belongs to no person, but the use to all. The law of England was that the first
person who appropriates any part of the water flowing through his land to his own use,
has the right to use that which he has appropriated.*’” Angell*®® comments that running
water is not a bonum vacans, in which any one might acquire a property: it is public and
common in the sense only that all might use it to support life. Supporting life is of course
the highest form of beneficial use. No one had any property in the water itself, except in
that portion which he might have abstracted from the stream, and which he possessed,

during the time of such possession only.*%

A miller who purchases a water privilege without any part of the bed of the river would

gain an incorporeal hereditament (something that could be inherited or part of an estate)

unted

[

or an easement.**® Easement is from the French word aise, a n d i s a Aprivile

400 1990 24 Ga L Rev 178-179.

401 See Gordley and Von Mehren Comparative Study of Private Law 166.

402 Watson fiLaw and Societyo 20 expl ai rCerpus lbria €iviles and Bomatnwhiést
relying on Roman public law, modified the law.

403 1990 Ga L Rev 190.

404 Watson 1990 Ga L Rev 192.

405 Liggins v Inge 7 Bing R 692.

406 See Anderson 2007 McGeorge L Rev 478. Compare Scott and Coustalin 1995 Nat Resources J 856 who argue that
in common law England, non-tidal rivers were not res publicaein t he Roman | aw sense.
water flow were concerned, one could not support prior-use principles by reference to the notion of res publicae.

407 Angell Treatise on the Law of Watercourses 146-147.

408 Angell Treatise on the Law of Watercourses 146-147.

409 Angell Treatise on the Law of Watercourses 149.

410 Angell Treatise on the Law of Watercourses 161. See para 5.5 and para 6.6.2.
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convenience which one neighbour has of another without profitdo . An e xamp |

bring waterthrough anot her és | and. It is clear that

origin as the South African servitude.**Accor ding to Angell a

of the soil, as turf or coal, is not an easement, but a profit a prendre. 6 The HfAser vi

aguae haustus, of taking out water from anotherés

service of aquae ductus. Aquae haustus is a right of profit.**2

2.6.1.4 The development of the concept "use" in American water law

e i s

Dellapenna*®*st at es that otwbet Aratvyr af fvlater |l aw was

system of property law. When in the mid- to late-nineteenth century the natural flow theory

was replaced throughout the Eastern United St

was replaced by a common property system. Transitions from a private property system to
a common property system are rare. This transition suggests that private property

systems do not work well for ambient resources like water. Konefsky***

explains that Tyler
pitted the (old) doctrine of absolute ownership against the demands of dynamic
businessmen. The natural use theory was generated at a time of minimal economic
development. It had antidevelopment, anticompetitive implications that were placed under
stress by the increased pace of economic life. Increased competition amongst users led to
the adoption of the principle of reasonable use. Justice Story set out to recast water law
by attempting to systematise the current learning on water law. He tended to limit the
reach of MfArsesasdmalklheeneabsence of injury.

was extended a preference that could translate into a "static" property use.

Justice Story in the Tyler case held that the riparian owner has no property in the water
itself; only a simple use, while it flows along.**® The consequence of this principle is that
Aino proprietor has a right to use the

Coustalin*®

state that Story's explanation is
axiom. Water must be used so that each person gains much while little injury is imposed.

Beneficial use and the greatest good axiom are related.

411  Angell Treatise on the Law of Watercourses 162-163. Watson 1990 Ga L Rev 216 concludes that the distinguished
John Bouvier of Dictionary fame could in 1851 give the basic rules of the French Code Civil as a statement of
American law. E.g. the owner of a spring that arose on his land was entitled to use it without having regard to the
convenience or advantage of his neighbours. This right, Bouvier wrote, was very different from the much more
restricted right of use by the owner of an estate through which a watercourse flowed. He added that a neighbour
could acquire an easement to the use of his neighbour's spring. Watson is adamant that whether the economy is
agricultural or industrial, the same issues will affect riparian owners, including some at a distance from where the
work was done, as well as the wider public.

412 Angell Treatise on the Law of Watercourses 165. See para 2.2.3 and para 2.3.5.

413 2000 Wm & Mary Envtl L & Pol'y Rev 345-346.

414 1988 Stan L Rev 1139-1140.

415 Tyler v Wilkinson 4 Mason 397 (1827) on 474. See Huang 2007 U Denv Water L Rev 55.

416 1995 Nat Resources J 894.
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2.6.2 Other old Cape cases

In Hough v Van der Merwe®’ De Villiers CJ determined the question whether the
upstream owner of land through which a stream flows was entitled to divert a reasonable
quantity of water for irrigation. If so, did the defendants make unreasonable use of their
rights?*#J u s t i mstitates®d.1 provided authority for the proposition that the right to
the use of flowing water is common to all.**® Lord Kames stated in the Magistrates of

Linlithgow vs Elphinstone**

that appropriation is authorised with respect to every subject
that is best enjoyed separately; but prohibited with respect to every subject that is best
enjoyed in common. Water drawn from a river into vessels, or into ponds, becomes
private property. To award private property in the river would be inconsistent with the

public interest Aby putting it odélnetheumptomed. of o

Lord De Villiers introduced the t é&notelemranpari an ¢
inference of the term appears in D 8.3.17. Lord De Villiers*** quotes Lord Kames where he
says that no individual can appropriate a river, but every individual, especially those who
have land adjoining, is entitled to use the water for private purposes. Hough v Van der
Merwe*?? is authority for the principle that ordinary use is what is required for the support
of animal life, and in the case of riparian proprietors, for domestic purposes. Extraordinary
use is that which is required for any other purpose. The right to ordinary use is derived
from Anecessityd and the right to extraordinary
between necessity and convenience made by Lord De Villiers represents a clear
preference for one use above another. Ordinary use has a higher value than extraordinary

use.

De Villiers mentions the principle of the Emperors Antoninus and Verus that water of a
public river ought to be divided for purposes of irrigation according to the measure of
possession of riparian proprietors, but that no diversion should be allowed if any injury is
thereby done to the remaining riparian proprietors.*** It is another instance of the
requirement of beneficial use. He repeats the quotation from Do mat 6 s Pwedrlieri ¢ Law
used by Justice Bell regarding neighbours having a like want and an equal right. After also

referring to law from Lower Canada, where the old French law prevailed, Lord De Villiers

417 Hough v Van der Merwe 1874 Buch 148.

418 Hough v Van der Merwe 1874 Buch 152.

419 Hough v Van der Merwe 1874 Buch 153.

420 Magistrates of Linlithgow vs Elphinstone (1768)3 Kames dé Deci si ons 331. See also para 6.2
421 Burger Roman Water Law 33. See para 2.2.3.1(a).

422 Hough v Van der Merwe 1874 Buch 153.

423 Hough v Van der Merwe 1874 Buch 154.

424 See discussion of D 8.3.17 in para 2.2.3.1.
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425 stream flows, is entitled to

concluded that the owner of land through which a public
divert a portion of the water for irrigation purposes, provided that he does not deprive the

proprietors lower down of sufficient water for their cattle and their domestic needs. The

upper proprietor must not use more than a just and reasonable proportion of the water

consistent with the similar rights of the lower proprietors to irrigate. The water must be

returned to the public stream with no other loss than that which has been caused by

irrigation.426 Hall**" notes that Lord De Villiers does not refer to Retief v Louw, but the basis

was the same as adopted by Justice Bell in Retief on the ideas and authorities of Angell

on Watercourses. The decisions of Justice Bell and Lord De Villiers of the Cape Court

became incorporated in the Cape Act No 32 of 1906 and confirmed the riparian
principle.*The i mportance of the use made of the ide
is that both Justice Bell and De Villiers looked towards jurisdictions where water law had

roots in Roman law. Not only that, but water scarcity was a problem in parts of the United

States as is the case in South Africa. This was a much-needed development, as Roman-

Dutch law never needed to consider problems regarding the allocation of water.

In Breda v Silberbauer*® the Privy Council in 1869 held that at least from 1861 the

governor and council regulated the use of the streams in Table Valley by ordinance.**° In

casu their lordships did not consider the texts in Voet stating that the Appellant is entitled

to do what he pleases with the waters if the streams rise on his land.*** The Privy Council

did not have the text in front of it. It was also not satisfied that the proposition was true

without qualification; or that by the Roman-Dutch Law the rights of the lower proprietors

would not attach upon water which had fl own be

definite channel.**

In 1885 the Privy Council in Commissioners of French Hoek v Hugo®*® reiterated the

doubt. In effect the tyranny of private land ownership was being curtailed. Justice De

425  Gauntlett (Ed) Opuscula Miscellanea i JC de Wet 12 states that although De Villiers mentioned a public river, almost
nothing reminded of Roman and Roman Dutch | aw, as the wat eres pubica De Vi | | i
anymore, but the water is the entitlement of the riparian owners. It is not clear if De Wet has ever read Tyler v
Wilkinson (see para 2.6.1.1) but if he had, he might have recognised its Roman law roots.
426 Hough v Van der Merwe 155. See De Bruyn Opinions of Grotius 138-139.
427 Maasdor p6s8.l nstitutes
428 Burger Roman Water Law 3. Gauntlett (Ed) Opuscula Miscellanea i JC de Wet 4 states that it is no exaggeration
thatthe 19t h century Cape water | aw as devel oped HBOneatidehSee courts w
Hall on water rights in South Africa 5.
429 Dirk Gysbert van Breda v Johan Conrad Silberbauer 1869 PC 587, 601. See Uys Structural analysis of water
allocation 201.
430 The court relied on its construction of the regulations of 1
431 Dirk Gysbert van Breda v Johan Conrad Silberbauer 1869 PC 587, 609.
432 Gauntlett (Ed) Opuscula Miscellanea i JC de Wet 12 is of the opinion that the Privy Council probably expressed
doubt because English | aw does not make a distinction betwee
water rising on freehold land in Origin and Development of Water Rights 17-20 as well as his discussion of Van
Breda v Silberbauer and the appeal in Origin and development of water rights 42-43.
433 Commissioners of French Hoek v Hugo 1885 PC 90, 100.
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Villiers held in Van Heerden v Weise**

that the general rule that a person may do what he
likes with water rising on his own land, is subject to the limitation that the water is not the
source of a public stream. Once it is established that the stream is public water, the rights
of each proprietor, at its source or along its course, are limited by the rights of the public

and by the common rights of other riparian owners.**®
Innes J in Van Niekerk and Union Government (Minister of Lands) v Carter “** found that

The elasticity of the civil and the Roman-Dutch systems has enabled
South African courts to develop the law of water rights along lines
specially suited to the requirements of the country. The result has been
a body of judicial decisions, which, though eminently favourable to our
local circumstances, could hardly be reconciled in its entirety with the
law either of Holland or of Rome.**’

2.6.3 The ownership of water and the riparian principle

Sir Henry Juta KC*® in 1907 wrote that the rights of a riparian owner in terms of the
common law could not be rights of ownership in the water. The prior rights of the public
always limit the rights of the riparian owner. The temporary flow of water that flows only
after rain and the flow of a perennial stream too weak to be capable of being applied to
common use, were the absolute property of the person on whose land they were for as
long as they were on his land.*** However, one of the main objects of the Irrigation Act**°
was to provide for the more beneficial use of the water in watercourses in which there is
only a flow in consequence of rain, particularly in the Karoo.*** In the case of non-riparian

442

land the right to use water preserved by section 8(c) of the Irrigation Act™ is the right to

continue such use as was exercised.**

It did not include the right to change the use to the
prejudice of any other party entitled to use the water. It might appear as if the Act imported
the principle of beneficial use followed by the prior appropriation*** system that had been
followed in the American West. However, the Act did not breach the principle of riparian

ownership of land as the land was not riparian land.

434 Van Heerden v Weise 1 Buch A.C. 5 (1880). See discussion of Weise and D 43.12.1-D 43.12.3, as well as D 8.3.1
in De Bruyno6s tr ans OpirionsoinGrodus 433-436.not at i on of

435  See Hall on water rights in South Africa 21. See s 5 of the 1956 Water Act.

436 Van Niekerk and Union Government (Minister of Lands) v Carter 1917 AD 359, 376.

437  Van Niekerk and Union Government (Minister of Lands) v Carter 1917 AD 359, 377. For more on the development
of the law in the Zuid-Afrikaansche Republiek see Josson Schets van het Recht van de Zuid-Afrikaansche
Republiek.

438 Juta Water rights under the Common Law and the Irrigation Act 2.

439  Juta Water rights under the Common Law and the Irrigation Act 3.

440 Act 32 of 1906 , also known as the Cape Act.

441  Juta Water rights under the Common Law and the Irrigation Act 3.

442 Irrigation Act 32 of 1906.

443 See De Villiers v Barnard 1958 3 SA 167 (A) 180.

444 See para 5.6.2.
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A notable point Sir Henry Juta KC** made was that a riparian owner had no right to sell

the water flowing past his land as he had no dominion in it:

Whatever a riparian proprietor does not require for irrigation (or extraordinary
use) is a priori in excess of his just and reasonable share.

This emphasises the fact that use was limited to that which was regarded to be a

445 the water of

beneficial use in the circumstances of the time. In terms of the Act
perennial rivers had to be apportioned according to the riparian principle. A river that had
no perennial flow was classified as an intermittent stream. A riparian owner on an
intermittent stream could in effect take

not a successo,”™according to Hall

In 1912 the Irrigation Act**® was abandoned for the Irrigation and Conservation of Waters
Act.*® The water in a river was divided into surplus water and normal flow.*° A
reasonable share of the normal flow was allocated to all riparian owners. Any riparian
owner of an original farm was entitled to store and use as much of the surplus flow as he
could reasonably use. If there were more than one riparian owner of an original farm, each
owner was then entitled to a reasonable share of that water to which the whole farm was

entitled. In terms of the Irrigation and Conservation of Waters Act**

a riparian owner was
entitled to the reasonable use of the normal flow of a public stream, but with due
consideration of existing rights.**?> The latter probably referred to rights arising from
contracts, prescription, inheritance etc. Users were entitled to the secondary use of the
normal flow, as long as it did not interfere with the primary use of downstream owners.
They were also entitled to the tertiary use of the normal flow, as long as it did not interfere
with the secondary rights of the downstream owners.** Section 24(c) of the Irrigation and

Conservation of Waters Act*®*

states that nothing in Chapter 2 of the Act shall be
construed as preventing any person from continuing to use water who, prior to the
commencement of the Act, has used and was entitled to use the water of any stream for
irrigating non-riparian land. It in effect repeated the terms of section 8(c) of the Irrigation

Act®™ and what appears to be the principle of beneficial use followed by the system of

445  Juta Water rights under the Common Law and the Irrigation Act 90-91.

446  Cape Act 32 of 1906. Hall on water rights in South Africa 6 states that it was a complete codification of the existing
law. It was derived from court decisions and previous legislation. It included the dry rivers of the Karoo in public
streams. They were called intermittent streams.

447 Hall on water rights in South Africa 6.

448 Irrigation Act 32 of 1906, also known as the Cape Act.

449 Irrigation and Conservation of Waters Act 8 of 1912.

450 See Thompson Water Law 57.

451 Irrigation and Conservation of Waters Act 8 of 1912.

452 Thompson Water Law 57.

453 For an explanation of the terms, see the Hough case in para 2.6.2.

454 Irrigation and Conservation of Waters Act 8 of 1912.

455 Irrigation Act 32 of 1906.
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47 was in

prior appropriation.**® Section 2 of the Irrigation and Conservation of Waters Act
1934 amended to read that if non-riparian land which is capable of being irrigated with
water from a public stream by means of a Government irrigation work, has during a period
of ten years, not been beneficially irrigated with water from the public stream by means of
the work, shall cease to be riparian land. The Irrigation Committee of 1923 reported in
1923 that at the time of the passing of the Irrigation and Conservation of Waters Act**®
there was a strong public desire that better use should be made of flood waters in South
Africa as the bulk of these waters ran into the sea.**® The committee recommended that
the Water Court should reject all schemes that were inefficient or economically unsound
or which involved an unreasonable or wasteful use of water.*° In effect uses that were not
beneficial were rejected.

d461

In De Villiers v Barnar the Appellate Division held that in terms of the Irrigation and

Conservation of Waters Act*®

a riparian owner is entitled to use the surplus water of a
stream to which his land is adjacent, but he has no ownership in the water, only the use of
it, and he must use it without waste. The then Appellate Division stated that it is the
capacity to use water beneficially which is the measure of rights to use public water.*®
The riparian principle was the basic principle behind the water law in South Africa from
1874 until 1998 i a period of 124 years.*** The riparian principle had three shortcomings:
Firstly, all riparian owners could at any time claim a reasonable share of the water of the
stream. A complete newcomer could commence irrigating and all prior irrigators would
have to reduce their existing undertaking to give the newcomer his reasonable share. This
led to insecurity of rights to use water.*®®> Secondly, inherent in the riparian principle is the
limitation of use to riparian land. In modern times pumps make it easier to irrigate non-
riparian land. An example is where the quality of the non-riparian soil is far superior to the
riparian soil. The third defect was the practical impossibility of division and allocation of
water according to the riparian principle on a long river.*®® In terms of the Water Act*®’ of
1956 a riparian owner was entitled to the reasonable use of the share of the normal flow

of a public stream to which his or her land was riparian as determined by the water

456  See para 5.6.2 and De Villiers v Barnard 1958 3 SA 167 (A) 180.

457 Irrigation and Conservation of Waters Act 8 of 1912 was amended by s 1 of Act 46 of 1934.

458 Irrigation and Conservation of Waters Act 8 of 1912.

459 Lewis Water Law 323.

460 Lewis Water Law 327.

461 De Villiers v Barnard 1958 3 SA 167 (A) 177.

462 Irrigation and Conservation of Waters Act 8 of 1912.

463 De Villiers v Barnard 1958 3 SA 167 (A) 217 A-B.

464 Burger Roman Water Law 3-4.

465 Burger Roman Water Law 4-5.

466 Huang 2007 U Denv Water L Rev 56-57 states that in America where the state is implementing a transition from
riparianism to prior appropriation, the unpredictable existence of a future riparian right complicates the determination
of water rights along a stream and hinders appropriation of the remaining water.

467 Water Act 54 of 1956.
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court.*® The owner was also entitled to such a share of the normal flow as lawfully

acquired by the owner from any person.

2.6.4 Conclusion regarding developments in South African case law

It is clear that South African case law on the subject of water law was influenced by
Roman | aw and <ci vil | aw, as wel | as Tlemtiser i can C
on the Law of Watercourses. What had in fact happened was that the private property
conceptof 'wat er rising on a man&germs af RamarblRuicholawg i ng t c
was leading to injustice. In the search for a more just allocation of water, some of the
principles of Roman and civil law, as received into American law, were received into South
African law. The effect was that the idea of water as private property was substituted with
the idea of water as common property. Even fountain water as the source of a public
stream was regarded as public in Van Heerden v Weise. In cases like Retief and Hough
the courts dealt with riparian owners, and thus only their rights were discussed. The old
Roman law maxim of the law of neighbours sic tuo utere ut alienum non laedas also
played a vital role. It drew attention to the rule that the use of water had to be beneficial
and not cause harm. The rights of black people and other water users who were not
riparian owners had not been dealt with, but they were not before the courts. Courts only

deal with cases before them.

From the Tyler case it appears that the doctrine of natural use was generated at a time of
mi ni mal economic devel opment . The Anatur al fl
property law as each riparian owner had an apparently unqualified right to have water flow
down undiminished in quality and unchanged in quantity except insofar as upstream users
exploited the water source for strictly domestic uses. This had antidevelopment and
anticompetitive implications that were contrary to the public interest when there was
increased competition for water. In South Africa the fact that water from fountains was
regarded as private property, as well as the fact that the Dutch East Indian Company
Aownedo the water for the ipnjripotsiec o.f Tna&k i rge g
theory, which was adopted by the South African courts, made use of a common property
system. The fact that both South Africa and the United States were undergoing such
transitions for water resources implies that private property systems do not advance the

interests of justice for ambient resources like water.

468 SeeCarter1997Col o J I nt 6138&nvtl L & Poldy
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2.7 Conclusion

The main hypothesis tested in this thesis is that when a water law dispensation is
reformed, the concept "beneficial use" sets the limits of the water use right as a property
right. The hypothesis was tested by way of testing three supporting hypotheses. Firstly,
the truth of the hypothesis that the concept "beneficial use" should be used to determine
the existence of the right to use water was investigated. Secondly, the truth of the
hypothesis that the public interest plays a larger role in the allocation of water use rights in
South Africa than in the allocation of rights to other forms of property was tested. Thirdly
the truth of the hypothesis that, when water scarcity necessitates the reform of the water
law dispensation, the definition of beneficial use is adapted in accordance with a changing

perception of what is in the public interest, was investigated.

During the discussion of the history of water law firstly, the principles that govern the

concept res omnium communes were discussed. Secondly, private rights to use water

were discussed in conjunction with the | i mi t i ng effect of t

"beneficial use". The res omnium communes and private rights in water will be

discussed next and the hypotheses will be tested as the conclusion proceeds.

2.7.1 The concept res omnium communes

The status of water as a good that the public depended on was recognised early on. By
the classical period of the development of Roman law Gaius stated that aqua flumina
was res publicae.469 Aelius Marcianus, however, stated that aqua flumina was res
omnium communes. The moral duty not to deprive others of things needful to them,
especially the elemental things of nature, was rooted in Stoicism. The air, flowing
water, the sea and seashore were listed by Marcianus as common to all. A link
between morality and water law was thus established early on. The well-known text of
post classical Roman law in the Institutes of Justinian*’® sums up the attitude towards

running water in many Western legal systems:

By the law of nature these things are common to mankind i the
air, running water, the sea and consequently the shores of the sea.
One was allowed to take as much as one pleased from things

common to all...

469 See para 2.2.2.
470 See para 2.2.3.
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This text will be encountered again when water law in South Africa;*’* America*"?
and Australia®*”®is studied.

Roman-Dutch law also accepted that running water was common property.*’

Si mon van YT €ensuradorénsis also divided things into those in our

patri mony or ownership and those that are outs
of no mandés goodso. Running water which keeps
rain water or groundwater, is common property. The requirement of beneficial

use and the importance of air and water to sustain life clearly appears in the text

of Van Leeuwen that certain things which are
natureo equally allotted to everyone and can b
doesno har m; for without the use of air and wat €
The hypothesis that public interest plays a larger role in the allocation of water

use rights than in the allocation of rights to other forms of property has been

proven to be true.

The relatively dry climate at the Cape and the resultant lack of water necessitated stricter
government control over water than in the Netherlands, indicating the role the changing
public interest played in determining which uses of water were beneficial and what water
law and water use rights should be.*’® The first inklings of the beneficial use concept are
thus found. The state was dominus fluminis, and water vested in it, but the people
themselves only had weak water use privileges. The resolution of water disputes appears
to have been centred on what was in the real interest of the inhabitants generally. The
public interest thus played a part in the resolution of water disputes.

When the public interest or water scarcity necessitated water law reform because the
concept "private water" produced unjust results, Cape judges under the British
administration followed the principles of Roman water law as updated by American
courts.*”” American water law had been updated with reference to Roman water law as a
change in the public interest demanded that the view of what uses were regarded as
beneficial had to be adapted. When in the mid- to late-nineteenth century the natural flow
theory was replaced throughout t he Eastern Un
theory, it was replaced by a common property system.*® Transitions from a private

property system to a common property system are rare. This transition suggests that

471 See para 4.4.2.3.
472 See para 5.4.
473 See para 6.2.1.
474 See para 2.3.
475 See para 2.3.1.
476 See para 2.4.
477 See para 2.6.
478 See para 2.6.1.4.
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private property systems do not work well for ambient resources like water. The natural
use theory was generated at a time of minimal economic development. It had
antidevelopment, anticompetitive implications that were placed under stress by the
increased pace of economic life. Increased competition amongst users, or a change in the
public interest, led to the adoption of the principle of reasonable use. It represented a
change in which uses were regarded as beneficial. Justice Story tended to limit the reach

of ireasonabl eness o t dusticehStory'a éxplanationeis conbistentn j ur y . 0

with a wutilitarian fAgreatest goodo axi om.

much while little injury is imposed. Beneficial use and the greatest good axiom are directly
related. The hypothesis is true that when water scarcity necessitates the reform of the
water law dispensation, the definition of beneficial use is adapted in accordance with a

changing perception of what is in the public interest.

One of the reasons why a need for water necessitates water law reform, is that the
principle of stewardship places a moral obligation on the powers that be to allocate water
equi t abl §°viewcaf mrapeérty and other real rights was influenced by the concept
"stewardship.” Cr eati on in terms of natur al | aw
individuals should not claim parts thereof for themselves. God remains primary proprietor,
but a human being forms a secondary proprietorship for own maintenance. Although the
principles on which the theory of stewardship is based might be too religious for some
tastes and rather ancient for others, it is one of the mediating principles that may be used
when different public interests in water resources are balanced against one another. It will

later be shown*®

that the principles of stewardship are echoed in section 24 of the
Constitution of 1996 when it states that everyone has the right to have the environment
protected, for the benefit of present and future generations, through reasonable legislative
and other measures. In this case the government is the steward or custodian on behalf of
the nation. The principle of stewardship is also found in the concept "public trusteeship" in
section 3(1) of the National Water Act.*®® It will later on be shown that the concept

"beneficial use"**?is found alongside the concept of "stewardship" or "public trusteeship".

Another rule recognised by Grotius, writer on Roman-Dutch law, is that equity demands
that in times of scarcity people need to produce their provisions for common use.*® It is
very relevant to water law reform in South Africa. When there is a scarcity of provisions at
sea, what each man has reserved in store, ought to be produced for the common use.

Grotius quoted Seneca the father, who stated that necessity, the great resource of human

479 See para 2.3.3.
480 See para 3.1.4.
481 See para 4.4.2.3
482 See para4.4.2.4.
483 See para 2.3.4.
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frailty, breaks through the ties of all human laws. Necessity plays a crucial role in water
law reform in the case of water scarcity. Sometimes necessity breaks through the ties of
existing human property laws when it causes systems of water use rights to be reformed

and the water use rights to be adjusted.

2.7.2 Private interests in water

By pre-classical Roman law servitudes like aquae ductus could in principle be sold and
transferred as they were res mancipi.*®* According to Gaius,*®® aqua ductus was a vested
right on rural land.*® It was an inherent limitation of the servitude of aqua ductus that use

487

had to take place. According to Paulus,™" the praedial servitudes of drawing water from a

well and aquae ducendae lapsed when they had not been used for two years. They were

revived by use for two years. It appears that by classical Roman law*®®

the concept
"beneficial use" was used to determine the existence of the right to use water. By the time
of Justinian the right of use of water was described as a personal right in the Digest. It
relied on Gaius when stating that a bare right of usus is use without entitlement to the
fruits. It is generally created in the same way as usus fructus. It appears that by post
classical Roman law the concept "beneficial use" was still used to determine the existence
of the right to use water. The concept "beneficial use" is of importance because of the
status of water as res omnium communes. The right to use water appears to have been
conditional on use, on one not exceeding one's quota; and on one's intention to use one's
servitude.*®® One does not lose one's servitude when non-use was not as a result of one's
neglect or fault. The hypothesis that the concept "beneficial use" should be used to
determine the existence of the right to use water in Roman law has been proven to be
true.

By the time of Voet*®

riparian owners were allowed to build on river banks provided they
did no harm to upper or lower neighbours or those with estates along the line. They had to
give security for damages and were not allowed to obstruct public use to make navigation
worse or to change the flow of the river. These conditions were indications that the use of

river banks and thus rivers had to be beneficial.

The fact that certain uses in South Africa are more valued than others are illustrated by
Hough v Van der Merwe.*** The latter is authority for the principle that ordinary use is what

484 Para 2.3.1.

485 See para 2.2.2.

486 See para 2.2.2.

487 AfiSee para 2.2. 2.
488 See para 2.2.3.

489 See para 2.2.3.

490 See para 2.3.2.

491 See para 2.6.2.
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is required for the support of animal life, and in the case of riparian proprietors, for
domestic purposes. Extraordinary use is that which is required for any other purpose. The
right to ordinary wuse is derived from fAnecessit
ficonvenienceo. The distinction between necessit
Villiers represents a clear preference for one use above another. Ordinary use has a
higher value than extraordinary use. Water scarcity was the reason why certain uses of
water are valued above others. Water scarcity was also the reason that irrigation
legislation was adopted. One of the main objects of the Irrigation Act 32 of 1906 was to
provide for the more beneficial use of the water in watercourses in which there is only a
flow in consequence of rain, particularly in the Karoo.*? The Irrigation Committee of 1923
reported that at the time of the passing of the Irrigation and Conservation of Waters Act 8
of 1912 there was a strong public desire that better use should be made of flood waters in
South Africa as the bulk of these waters ran into the sea. The committee recommended
that the Water Court should reject all schemes that were inefficient or economically
unsound or which involved an unreasonable or wasteful use of water. In effect uses that

were not beneficial were rejected.

In De Villiers v Barnard*® the Appellate Division held that in terms of the Irrigation and
Conservation of Waters Act of 1912 a riparian owner is entitled to use the surplus water of
a stream to which his land is adjacent, but he has no ownership in the water, only the use
of it, and he must use it without waste. The Appellate Division thus reaffirmed the principle
of the beneficial use of water. The hypothesis that when a water law dispensation is
reformed, the concept "beneficial use" sets the limits of the water use right as a property

right has been proven to be true.

It is because the needs of the public determined that water had to be allocated more
equitably that the right of access to sufficient water is now protected by section 27 of the
Constitution of 1996. Relevant hypotheses that will be tested in the next chapter are,
firstly, whether a right of access to sufficient water as entrenched in the Bill of Rights in
the Constitution of 1996 is a manifestation of the Roman law of res omnium communes.
The hypothesis that will be tested secondly is whether the extent of the right of access to
sufficient water as a human right should be limited by the concept "beneficial use”. Thirdly,
it will be enquired whether, when some private rights in a water resource are in conflict
with other private rights, beneficial use is the tool that is used to determine which uses are

to be preferred to others. Fourthly, it will be enquired whether, when water scarcity

492 See para 2.6.3.
493 See para 2.6.3.
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necessitates the reform of the water law dispensation, the definition of beneficial use is

adapted in accordance with a changing perception of what is in the public interest.
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CHAPTER 3
IMPROVING ACCESS TO SUFFICIENT WATER

3.1 Introduction

The focus of water law has moved from preventing water from running into the sea in

494

terms of the Water Act™ of 1956 to assisting the previously disadvantaged to have

access to sufficient water*®®

with the acceptance of the final Constitution in 1996. The
focus used to be on state regulation of the control, conservation and use of water for
domestic, agricultural, urban and industrial purposes.*®® The focus now is on the duty of
the state in terms of section 27(2) of the Constitution of 1996 to take reasonable
measures to achieve the progressive realisation of the right of access to sufficient water in
section 27(1)(b) of the Constitution of 1996.%’ The focus has thus moved from regulation
to reform.

In the previous chapter it was explained that running water historically was classified as
res omnium communes. The word communes could inter alia mean for common use.**®
Water is thus available for common use. However, one needs to establish who the
members of the community are for whose common use the water resource is available.
Suffice to say that the members of the community who need access to water vary from
subsistence farmers to large irrigators. The fish in the rivers and the small animals in the
veld all need water to survive. Beyond needing water for life itself, nobody can make a

living without water.

This chapter deals with the effect of the right of access to sufficient water on the allocation
of water. The rest of the thesis deals with the effect of water law reform on the water use
right as a property right. Because this chapter deals with the right of access to sufficient
water the matters that will be discussed are how to achieve access to sufficient water for
these water users and how to achieve the equitable allocation of water for all South
Africans. One needs to investigate what the responsibility of government in terms of the
National Water Act*® involves in the following reform-related instances: Firstly,
Government has to achieve access to sufficient water for basic human needs and the

aguatic ecology. Secondly, it has to achieve the equitable allocation of water in the

494 Act 54 of 1956. See para 4.4.1.

495 Placing a constitutional obligation on the State to ensurethatever yone has 606access tob6bd

the meeting of the need for access to sufficient water is recognised as a public matter. See Liebenberg 2006 Stell
LR 16.

496 See the long title of the Water Act 54 of 1956.

497 S 27(1)(b) Constitution of 1996.

498 Thompson Water Law 18 FN 5.

499 Preamble National Water Act 36 of 1998.
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resource for beneficial use and the redistribution of rights to access water. The role of
Parliament, the courts and the executive branch of government also needs to be analysed
to determine what they are mandated to do and what they are restricted from doing when

it comes to realising the right of access to sufficient water.

3.1.1 Overview

In this chapter the right of access to sufficient water is discussed in detail. It is the first
steps in determining the answer to the research question how the concept "beneficial use"
influences South African water law reform. The link between the public interest in water
allocation reform and the concept "beneficial use" will be discussed in the light of the
existence of the right of access to sufficient water. The first hypothesis that will be tested
in this chapter is whether a right to sufficient water as entrenched in the Bill of Rights is a
manifestation of the Roman law principle of res omnium communes. The second
hypothesis that will be tested is whether the extent of the right of access to sufficient water
as a human right should be limited by the concept "beneficial use". The third hypothesis
that will be tested is whether beneficial use is the tool that is used to determine which
uses are to be preferred to others when some private rights in a water resource are in
conflict with other private rights. The last hypothesis that will be tested is whether the
definition of beneficial use is adapted in accordance with a changing perception of what is
in the public interest when water scarcity necessitates the reform of the water law
dispensation.

In order to determine the truth of the above hypotheses, the right of access to water as a
human or constitutional right will be discussed in detail. It is necessary to understand the
place of Parliament, the courts and the executive in turning this right into a reality. In the
beginning of the previous chapter it was stated that one would see features of legal
systems that formed South African water law if one were to look in the mirror after
washing onebs han dSouthiAfrican lave In hhis chamer the realder is
asked to view competing South African water users and other stakeholders through the
lens of the South African Constitution of 1996 and the National Water Act®® in order to
determine how the government should improve access to sufficient water. One should
inter alia understand how the duty to deliver water services to achieve access to sufficient
water is affected by the separation of powers in the Constitution of 1996. One should also
understand why the right of access to sufficient water is a human right in the Bill of Rights
and what the content of the right is. Only then will the principles relating to the equitable

allocation of water use rights and the distribution of water in the resource be discussed.

500  Act 36 of 1998.
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3.1.2 Background

Some of the issues, like the relative scarcity of water and the inequitable allocation of
water use rights, which will be dealt with in this chapter, had already emerged in the time
of the Dutch administration in the Cape.* The right of access to sufficient water®*? was
entrenched in the Constitution of 1996 mainly because years of racial discrimination
regarding access to land indirectly resulted in black people being denied access to

%03 of 1998 states that water is a

sufficient water. The preamble to the National Water Act
scarce and unevenly distributed national resource that belongs to all the people, but the
discriminatory laws and practices of the past have prevented equal access to water. The
Act was promulgated to provide for fundamental reform of the law relating to water use

and water resources.”® The National Water Act®®

acknowledges that the national
government has overall responsibility for the equitable allocation of water for beneficial
use and the redistribution of water. The advancement of racial and gender equality forms
one of the core objectives of the National Water Act.>® The purpose of the National Water
Act®® is to inter alia ensure that the nation's water resources are protected, used and
developed in ways which take into account the promotion of equitable access to water and
the redressing of the results of past racial and gender discrimination. This purpose is
tempered by the purpose that the nation's water must be used in ways which take into

account the beneficial use of water in the public interest.

The National Water Act®® states that the national government, acting through the Minister,
is the public trustee of the nation's water resources. The Minister is ultimately responsible
to ensure that water is allocated equitably and used beneficially in the public interest,
while promoting environmental values.*® According to the White Paper®° the beneficial
use of water means the use of water for a productive purpose, such as farming or
industry. A n t he pubiinhthe dase bfemater saltogation reform was defined to
refer to water allocations that are to the benefit of the public and the nation. It attempts to
balance the broader public interest with the rights of the individual. It includes the

501 See para 2.4.

502 S 27(1)(b) Constitution of the Republic of South Africa of 1996 (hereafter the Constitution).
503 Preamble National Water Act 36 of 1998.

504 Long title.

505 Preamble.

506 S2.
507 S2.

508 S 3(1).
509 S 3(2).

510 DWA 1997 White Paper on a National Water Policy para 4.2.1.
511 DWA 2006 Strategy for Water Allocation Reform 8.
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commitment to equity.>*? The influence of the concept "beneficial use" in the public interest

on the allocation of water will be discussed in detail in paragraph 3.8.

3.1.3 Problems with the quantity and quality of water

Achieving access to sufficient water is a complex matter. Currently problems exist both
regarding the quantity and the quality of available water. When South Africa became a
democracy in 1994, there were approximately 12 to 14 million people without access to
safe water and more than 20 million without access to adequate sanitation.**® In 2006
there were about 8 million people who did not have adequate access to water.”** About
98% of t he countryaods water resources h
development is already being impeded.”™ The Gauteng Province will likely start to
experience a water shortage by 2013, should no alternative sources of water be found.**®
The situation is so dismal that it was earlier predicted that demand for water in the country
will grow by 52% in less than 30 years. The lack of a suitable water supply will become an
important impediment to the future socio-economic development of the country, in terms

of both the quantity and the quality of available water.*’

Rural women and children bear the bulk of the negative impacts of inequitable and
inadequate access to safe water and sanitation.”'® Water-borne diseases, such as cholera
and typhoid, are some of the health risks many rural people face. Challenges regarding
water quality faced by South Africans mentioned by Anthony Turton®® are acid mine
drainage; levels of eutrophication (the unnatural accumulation of nutrients in water
resources), which are higher than elsewhere in the world; some of the highest levels of

micro cysteine in the water in the world;** a growing problem with endocrine disrupting

521 522

compounds;”* partially metabolised medication, radionuclide® and heavy metal pollution;
an increase in cyanobacteria; and the dumping of untreated sewage.’”® The last
mentioned is a direct result of a problem with capacity in municipalities. Issues relating to
water quality do not fall within the scope of this thesis, but they are a serious threat to the

future well-being of South Africa and its people. However, one needs to understand the

512 See para 3.8.3.

513  Stein 2005 Tex L Rev 2169.

514 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 2.

515 Tempelhoff 2009 www.beeld.com.

516  Tempelhoff 2009 www.beeld.com.

517  Walmsley et al 2006 http://www.ngo.grida.no/soesa/nsoer/issues/water/index.htm.

518 Stein 2005 Texas Law Review 2169.

519 Turton "Clean South Africa" 16; Tempelhoff and Coetzee 2008 www.beeld.com. See Oberholster PJ and Ashton PJ
"Water Quality and Eutrophication” 4.

520 Turton "Clean South Africa" 17; Tempelhoff and Coetzee 2008 www.beeld.com. See Oberholster PJ and Ashton PJ
" Water Quality and Eutrophication" 7-9.

521 Turton "Clean South Africa" 17; Tempelhoff and Coetzee 2008 www.beeld.com.

522 Turton "Clean South Africa" 18; Tempelhoff and Coetzee 2008 www.beeld.com.

523 Oberholster PJ and Ashton PJ "Water Quality and Eutrophication” 4.
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importance of the protection of the environment for all the water users in South Africa.
Water for the aquatic ecosystem inter alia receives priority above water for other uses, as

will be discussed in the next paragraph.
3.1.4 Importance of the Reserve

At the outset the National Water Act®®* prioritises water for basic human needs and water
for the protection of aquatic ecosystems above water for any other use.*® The National
Water Act®® sets the priority by defining the Reserve as the quality and quantity of water
required firstly to satisfy basic human needs by securing a basic water supply and
secondly by protecting aquatic ecosystems. The Minister of Water and Environmental
Affairs®*’ must, when determining the Reserve for a water resource, ensure that adequate
allowance is made for each component of the Reserve.’® In other words, there must be
enough water (in reserve) for basic human needs and aquatic ecosystems, before water
entittements may be allocated for any other type of use. One may conclude that certain
water uses have a higher value than others do.

The right of access to sufficient water in section 27(1) of the Constitution®®® forms the
foundation of the protection of water for basic human needs. When the definition of the
Reserve in section 1 of the National Water Act>*° gives priority to the aquatic ecosystem, it
gives effect to the right to the environment in section 24 of the Constitution.>*! Stewart>*?
notes that the environmental right strengthens the importance of access to sufficient water
to maintain health. Section 24 of the Constitution inter alia entails that everyone has the
right to have the environment protected, for the benefit of present and future generations.
Stewart>*® argues that the environmental right implies that a scarce resource such as

524 Seethedef i ni ti on of A Res dntevadiads 6{1)b); s 12(2)(b); £1&-ds 18Natiohal Water Act 36 of
1998.

525  The purpose of the National Water Act, as set out in s 2(a), is to ensure that the nation's water resources are
protected, used, developed, conserved, managed and controlled in ways which take into account meeting the basic
human needs of present and future generations amongst other factors.

526 S1.

527 The Minister of Water and Environmental Affairs is the head of two separate government departments. They are the
Department of Water Affairs and the Department of Environmental Affairs. The Department of Water Affairs (DWA)
in the past was known as the Department of Water Affairs and Forestry (DWAF). Reference is now made to the
Department of Water Affairs and DWA, although the name might have been different in the past.

528 S 16(2)(b) National Water Act 36 of 1998.

529 Constitution of 1996.

530 Definition of the Reserve in s 1 National Water Act 36 of 1998.

531 S 24 of the Constitution of 1996:

Everyone has the right-
(a) to an environment that is not harmful to their health or well-being; and
(b) to have the environment protected, for the benefit of present and future generations, through
reasonable legislative and other measures that-
0] prevent pollution and ecological degradation;
(i) promote conservation; and
(iii) secure ecologically sustainable development and use of natural resources while
promoting justifiable economic and social development.
532 2010 Penn State Int LR 502-503.
533 2010 Penn State Int LR 502-503.
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water should also be protected for future generations.>* The protection of water resources
for future generations is of course reminiscent of the concept "stewardship" as discussed
in the conclusion to the previous chapter.’® Furthermore, the National Environmental

Management Act>*

states that the environment is held in public trust for the people. The
beneficial use of environmental resources must serve the public interest and the

environment must be protected as the people's common heritage.

537 538

Stewart™’ suggests that the courts address sustainability>™ when either interpreting the
content of the right of access to sufficient water or when enquiring into the
reasonableness of policy adopted by the state. In the case of Fuel Retailers Association of

Southern Africa v Director-General: Environmental Management*

the court, when
discussing the topic "sustainable development,” held that:

Unlimited development is detrimental to the environment and the destruction

of the environment is detrimental to development. Promotion of development

requires the protection of the environment.

The tension between development and the environment inherent in environmental law is
also found in water law when it comes to the allocation of water. The question is which
uses are so valuable to society that water should be allocated to them - environmental
uses or socio-economic uses? Another way of putting the question is to ask which uses
are regarded to be so beneficial to society that it would justify the allocation of water to
those uses. The government has to choose how much water to allocate to the
environment and how much water to allocate to socio-economic development. It also has
to choose which uses will receive priority or will be regarded to be more beneficial than
others. The National Water Act>*® has made use of the concept "Reserve" to set out its
priorities. When one analyses the goods protected by the definition of the Reserve, it
appears that both water for basic human needs and water to protect aquatic ecosystems
can be classified under the category of water as a social good.>** Water for human needs
as a fAsoci al goodod refers to water necessary f

living and is considered to be a human right in South Africa.>*?

534 Stewart 2010 Penn State Int LR 502-503.

535 See para 2.7.

536 S 2(4)(o) National Environmental Management Act 107 of 1998. See para 4.4.2.3.

537 2010 Penn State Int LR 503.

538 See Bouillon Volhoubare Grondontwikkeling 62 for a definition of sustainable development.

539 Fuel Retailers Association of Southern Africa v Director-General: Environmental Management 2007 6 SA 4 (CC)
para 44.

540 S 1 National Water Act 36 of 1998.

541 See para 3.8 on the allocation of water.

542 (Draft project report) Nedlac Administered Prices Study 6. Some of the dimensions of water that also need to be
considered, in addition to the quantity of water provided, are the quality of water supplied; the reliability of the
supply; and the location to which it is supplied.
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Wat er as an fAeconomic goodod refers to use

households beyond the basic minimum required to sustain a healthy level of living.>*

Water as an economic good is important to enable the country to develop economically.
The assumption is made that there is a difference between the legal rules applicable to
water as a social good and water as an economic good. Water as a social good, as
protected by the Reserve, receives more priority in South African law. However, there not
only exists competition between water as a social good and water as an economic good.
There is also an argument to be made that a healthy Reserve underpins economic

*4 states that the purpose of defining the Reserve, as explained

development. Van Veelen
above, was to ensure sustainable development. The Reserve is that quantity and
associated quality of water that should be left in the resource in order to ensure its
continued well-being.>* The Reserve is not aimed at the aquatic ecology, but at water
users.>* A healthy river provides goods and services that have value. The role of the
aguatic ecology is to be an indicator of whether the river is healthy or not. It appears from
his analysis that the environment is not another part of the national household to which
water needs to be allocated. The environment is present in every sector of the economy
and its needs, depending on water resource classification, must be met before the needs
of a sector can be met. Van Veelen®" is of the opinion that the implementation of the
Reserve in water stressed river systems will require a reduction in the allocation of water
for beneficial use, or at the very least a decrease in the assurance of supply. The
implication of the protection of the right of access to sufficient water, as protected by the
determination of the Reserve, is that less water from the resource will be available for
allocation for economic purposes.’® The question why the right of access to sufficient

water was protected as a socio-economic right will be discussed next.
3.2 The generations of human rights

3.2.1 Why is the right of access to sufficient water protected as a human right?

The South African Constitution®*® in its Preamble states that the Constitution was adopted

to establish a society based, inter alia, on social justice and fundamental human rights

543 Dellapenna 2000 Wm. & Mary Envtl L & Pol'y Rev 333 states that when a good is seen as essential for the
minimum well-being of all members of the society (one that is socially acceptable) society undertakes to provide the
good to all without direct cost for the amount consumed. Such goods could be termed socially created public goods.
Examples of socially created public goods include fire protection or public education, both of which are sometimes
private goods but are generally made available to all by governments, at no direct cost.

544 iWwat er Resource Protectiono 3.

545 Van Veelen fAWater Resource Protectionodo 4.

546 Stewart 2010 Penn State Int LR 503 argues that the need to preserve water for inter alia environmental
sustainability should not compromise the health and well-being of poor communities.

547 Van Veelen fAWater Resource Protectiono 12.

548  The allocation of water will be discussed in paragraph 3.8.3.

549 Preamble to the Constitution of 1996.

74

f

o

r



and to improve the quality of life of all citizens. Water is a natural resource without which
nobody can exist. Improved access to water will improve the quality of life of South

Africans. The inequitable allocation of water®™° led to the adoption of section 27(1)(b), a

551 552

clause in the Bill of Rights™- of the Constitution that states that everyone has the right to
have access to sufficient water. The protection of access to sufficient water is not
unknown in our common law. In post classical Roman law an interim interdict for
prohibition and restitution applied to daily and to summer water.>*® Daily water was water
that someone could use every day if he wished, it was not water that was used every
day.** Summer water was used in summer. The protection of daily and summer water
probably existed because water was classified as a res omnium communes. The
protection of daily and summer water arguably was the precursor of the protection of the
right of access to sufficient water as a human right. The White Paper on a National Water
Policy for South Africa® reaffirmed that water is a res omnium communes and is a
resource common to all, the use of which shall be subject to national control. Furthermore,
the National Water Act®™® appointed the national government as the public trustee of the
nation's water resources. A right of access to sufficient water as entrenched in the Bill of

Rights is a manifestation of the Roman law principle of res omnium communes.

The first time that a right of access to water received constitutional protection was in the
Constitution of 1993>*" when it was stated that local government had to provide access to
water. The question is why the right of access to sufficient water is protected as a human
right in the current Constitution®*® and why it was not sufficient that municipalities had a
duty to provide access to water. In the locus classicus of socio-economic rights, the

Grootboom®*® case, the Constitutional Court explained that human dignity, freedom and

550 Viljoen 2006 Agrekon 2 explains that although poverty and inequality are frequently used as interchangeable terms,
they are manifestations of two different problems. Poverty is characterised by the inability of individuals, households
or communities to command sufficient resources to satisfy a socially acceptable minimum standard of living, but
inequality refers to a state of social organisation where access to resources and opportunities are unequal.

551 Chapter 2 of the Constitution of 1996.

552 Constitution of 1996.

553 D 43.20.1.1 and D 43.20.1.3 Mommsen and Krueger 6s t rEaglsk tramdlation edited by
Watson.

554 D 43.20.1.2.Mommsen and Krueger 0s tEngbshtsahsktion edited by Watdsoh e Di ge s

555 Principle 2 DWA 1997 White Paper on a National Water Policy 60.

556  See s 3(1) of the National Water Act 36 of 1998, para 4.4.2.3. and para 5.4.

557  The current Constitution more finely delineates the right of access to water than the 1993 Constitution (Act 200 of
1993). Under the 1993 Constitution no mention was made of any right of access to water in the Bill of Rights. S
175(3) of the 1993 Constitution did state that a local government shall make provision for access to water by all
persons residing within its area of jurisdiction. This was stated in the context of the powers and functions of local
government. There was a proviso that such services and amenities had to be able to be rendered in a sustainable
manner and had to be Afinancially and physical | petwpen
demand and affordability in the context of water entitlements in South Africa. This proviso is also reflected in s 27(2)
of the 1996 Constitution.

558 S 27(1)(b) of the Constitution of 1996.

559 Government of the Republic of South Africa v Grootboom 2001 1 SA 46 (CC) para 23. De Vos 2001 SAJHR 259
states that the role of the Bill of Rights as a transformative document, aimed at addressing inequality, lies at the
heart of the Courtés approach.
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equality are the foundational values®®

of the society. They are denied those who have no
food, clothing or shelter.>®* The court explained that affording socio-economic rights to all
people enables them to enjoy the other human rights.** The realisation of socio-economic
rights is the key to the advancement of race and gender equality and the evolution of a
society in which men and women have equal opportunities. This also applies to those
without access to sufficient water, as much as it applies to those who have no food,
clothing or shelter. One may argue that the right of access to sufficient water*®® is implied
in the full and equal enjoyment of all rights and freedoms referred to in section 9(2).
Liebenberg®™®* writes that state regulation and intervention to ensure a division of
resources and benefits that would enable all people to develop their capacity for self-
sufficiency should not be understood as limitation of freedom, but as fundamental to our
constitutional concept of "freedom". According to the court in the Grootboom®® case, all
the rights in the Bill of Rights are inter-related and support one another. In the case of Ex
Parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution of
the Republic of South Africa, 1996°° the court held that Constitutional Principle Il of the
1993 Constitution®® permitted the Constitutional Assembly to supplement universally
accepted fundamental rights with other rights not universally accepted, like socio-
economic rights.

The right of access to sufficient water is classified under socio-economic rights. Socio-
economic rights are concerned with the material dimensions of human welfare.>*® Socio-
economic rights are categorised under the second generation of human rights.>*® Second
generation rights are based on equality.”” They emerged during the socialist

560 See s 1 of the Constitution of 1996.

561 De Vos 2001 SAJHR265 st ates that at the heart of the Constitutional C
the understanding that the right to equality (and the interlinking value of human dignity) and social and economic
rights are two sides of the same coin. See Jansen van Rensburg 2005 SAPL116.

562 Government of the Republic of South Africa v Grootboom 2001 1 SA 46 (CC) para 23.

563 S 27(1)(b) of the Constitution of 1996. S 27 reads as follows:

Health care, food, water and social security

(1) Everyone has the right to have access to-
(b) sufficient food and water; and

(2) The state must take reasonable legislative and other measures, within its available
resources, to achieve the progressive realisation of each of these rights.

564 2008 Acta Juridica 161.

565  Government of the Republic of South Africa v Grootboom 2001 1 SA 46 (CC) para 23.

566 Ex Parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution of the Republic of South
Africa, 1996 1996 4 SA 744 (CC) para 76-78.

567 Constitutional Principle Il of the Constitution Act 200 of 1993 states that:

Everyone shall enjoy all universally accepted fundamental rights, freedoms and civil liberties, which shall
be provided for and protected by entrenched and justiciable provisions in the Constitution, which shall be
drafted after having given due consideration to inter alia the fundamental rights contained in Chapter 3 of
this Constitution.

568 Liebenberg fil nt eercpaneanaitc oiuolguhtetsaloeds) Gonstitutional Law of South Africa 33-1.
See Jansen Van Rensburg 2003 PER 1.

569 See Gabru 2005 PER 3-4.

570 Koch 2002 Wis Envtl LJ 140-141. See para 3.8.2.
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revolutions®”

of the 20th century and are positive rights that create a duty for government
to intervene on behalf of individuals.>’” The first duty of the state is that it must create a
legal framework that grants individuals the legal status, rights and privileges that will
enable them to pursue their rights. The second duty of the state is to implement measures
and programmes designed to assist individuals in realising their rights.>”® Section 27(2)
requires the progressive realisation of the right of access to sufficient water. It must be

574

read in the context of the South African Constitution’” that as a whole is aimed at the

achievement of equality.

The protection of second generation rights is a factor that distinguishes the South African

5 which was

Constitution®” from older constitutions like the American Constitution,®’
adopted to protect liberty - civil and political. Civil and political rights, such as freedom of
speech and association, emerged during the French and American Revolutions and are
first generation rights.>”” They are based on liberty.*”® They are negative rights because
they prevent governments from interfering with a protected activity.®”® According to
Liebenberg,”® the danger associated with merely protecting civil and political rights is that
the rich and powerful may use them to protect vested interests. Devenish®®*" writes that
socio-economic rights are of cardinal importance for political and social stability. The

582

Proclamation of the Teheran Conference on Human Rights,”™ organised under the

auspices of the United Nations declared:

In our day political rights without social rights, justice under law without
social justice, and political democracy without economic democracy no

longer have any true meaning.

571 Taylor 1998 Geo | nt 61 ¥18 statek thdt theReerights try to control the less desirable consequences of
excessive exercise of individual freedoms in that they developed in response to capitalist exploitation of the working
class and colonial peoples.

572  American constitutional jurisprudence traditionally refused to recognise these rights. See para 5.3. See Gallagher
Fordham Envtl LJ 117 on the fear of the American courts of being drawn into political, scientific, social and
economic battles of the moment. See Hernandez-Truyol and Day 2000-2001 Ind L Rev 1227.

573  Gabru 2005 PER 7. According to UN CESCR 2002 General Comment 15 para 14 http://www.unhcr.org/refworld
parties should take steps to remove de facto discrimination on prohibited grounds. See Liebenberg 2008 Acta
Juridica 163. See para 3.6.3 and 3.7.5.

574 S 1(a) of the Constitution of 1996 states that the Republic is inter alia founded on values like the achievement of
equality and the advancement of human rights and freedoms.

575  Constitution of 1996.

576 Although the American Constitution does not protect second generation rights, water in America is valued and
American water law is well developed. See para 5.4.1 on the Commerce Clause in the American Constitution and
para 5.8 on property protection in American constitutional law. The American Constitution is relevant because South
African water law has to a large extent been influenced by American water law. See para 2.6.1. On the other hand,
a country like Australia has no Bill of Rights in its Constitution. See para 6.3. The lack of a Bill of Rights does not
affect the importance attached to water or legal development relating to water in Australia.

577 Koch 2002 Wis Envtl LJ 140-141.

578 See Taylor 1998 Geo Int'l Envtl L Rev 312.

579 See Klare 1998 SAJHR 169 for a discussion of American legal culture.

580 finterpretation of socio-e ¢ o n o mi ¢ Wadolmdn etsalqeds) Gonstitutional Law of South Africa 33-2.

581 Devenish 2007 THRHR 85.

582 UN I nt Conf on Human Rights AFinal Act o para 13.
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I n the case of fAthird generationo r ihgrightw,

development®®

and the right to information, there need to be a balancing of the interests
of the individual against those of the community.®® This is also required by second
generation human rights. The constitutional welfare state involves social justice and
should not be passive. It is an active state, where the executive and the legislature must
intervene in the economy of a country to ensure that basic or core needs are met.*® It is
because of the need for social justice and the need for state intervention in inter alia the
allocation of water that the right of access to sufficient water is protected as a human right.
One may conclude that the right of access to sufficient water was intentionally protected
as a human right because of the need for social justice and the need for state intervention
in inter alia the allocation of water. The effect of this is to limit the amount of water
available in the resource for allocation for economic purposes. The difference between the
Roman concept of res omnium communes and the right of access to sufficient water as a
human right in South Africa is probably that the content of the public interest is different.
Some people argue that the right of access to sufficient water does not contain all of the
res omnium communes' principle, as one cannot expect the state to be obliged to provide
access to water for economic purposes. Other people argue that the state has a duty in
terms of section 27(1) to create the conditions where people will be able to access water
for economic purposes. Courts will probably rely on the context of every case to determine

the extent of the right.>®

3.2.2 Limitations to the right of access to sufficient water

Fortman and Salih®®’ warn that there are limitations to the right of access to sufficient
water. The protection of human dignity by law assumes the existence of law and order so
that law guarantees the security of people in their person, in their possessions and in their
deals as the maxim pacta sunt servanda®®® demands. Disputes over conflicting interests
should be settled in an ordered manner. Unfortunately, the role of universal state law is
rather constrained in many African states. The values behind human rights norms have to
be fAireceivedod in the s e helav. *tHumaa rightsinorns likesthe
principle of equality often only exist in the statute books. The struggle for social justice, by

contrast, has to be directed against substantive socio-economic inequality that is of a

583  See discussion of this right in Taylor 1998 Ge o I nt 6l E n380 land LSenghpeav 2000
http://lwww.hsph.harvard.edu/fxbcenter/FXBC_WP7--Sengupta.pdf.

584 Devenish 2007 THRHR 86.

585 For transformation as a social and an economic revolution see Langa 2006 Stell LR 352. Compare the Preamble to
the Constitution of 1996. See Botha 2004 SAJHR 252; Moseneke 2002 SAJHR 318; Albertyn & Goldblatt "Equality"
357 14 and 357 40; Roederer 1999 SAJHR 79; Klare 1998 SAJHR 150.

586 See para 3.7.2.

587 AThe Life and Times of Rellli gi on and Human Rightso 91

588 See Liebenberg 2008 TSAR 476.

589 Fortman and Sal i h 0 Telgien La rfde Hawunnda6ZF7/BRmegsh tosfo R
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relative nature. Human rights appear to function inadequately as a normative instrument in

combating growing socio-economic inequality. Anderson et al*®® explain that in developing

countries, ther e i s of ten a tension bet ween

through defined rights and the complex and dynamic nature of the real world. Resource
rights in developing countries are usually conceived through legal pluralism. A prescriptive

approach to the allocation of rights may conflict with local approaches.

Fortman and Salih®* argue that law is more than just state law, official courts and
enforcement agencies. If the realisation of fundamental norms binding the use of power
were only dependent on formal legal processes, in many places deficits in the
enforcement of crucial standards would be even worse. Law can also work through
informal mechanisms or, in another terminology, as living law. The term living law is used
in the sense of informal processes of setting, monitoring and enforcing norms pertaining to
order and justice within a certain community.>* "Law" manifests itself as regulation of
power,but | i vi ng | aw h a-po WwaTmouglaprotestieg amdfresistaaae the
building of a dam that would cut people off from their water supplies may become
impossible even if it had been incorporated in an official Act of Parliament. Agencies
supplying water to households may be forced to tolerate tapping off practices that are not
based on any formal contract. The transformation of declared rights into acquired rights
with guaranteed freedoms and entitlements for everyone, calls for an enduring struggle. In
South Africa this enduring struggle plays out in the municipal sphere®® of government
when it comes to basic service delivery, and in the national sphere of government, when it

comes to water allocation.>®*

3.3 Water as a resource and water services

Many people do not understand when national government is responsible for water and
when a municipality is responsible. When water is flowing down a river, the Department of
Water Affairs is responsible for the quality of the resource and for the quantity of water
allocated to users. When water had been allocated to a municipality, it is the municipality
that is responsible for delivering water services. One should distinguish between water as
a natural resource®®® and water supply services®®® in order to understand the structure of
Sout h Afri cao s Sechadule 4B td tmedConstitutiop of 1996 classifies water

590 2007 LEAD J 164.

591 Fortman and Salih fATeHd gliiofne aandd HTimmaes RoghRs 0

592 Fortman and Salih fATeHa gliiofne aamndd HOimmaes RoghRso 11.
593 See para 3.4.

594 See para 3.8.

595 It may occur in rivers, dams or underground.

596 It is typically delivered and removed through networks of pipes.

597 (Draft project report) Nedlac Administered Prices Study 4 and 6.
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and sanitation services limited to potable water®® supply systems and domestic waste-
water and sewage disposal systems as a local government matter. Water in a supply
system, which has already been diverted and is meant for basic human needs or domestic
purposes, is generally governed by the Water Services Act.’*® However, the Water

Services Act®®

also states that the expression 'water supply services' means inter alia the
treatment and distribution of potable water, water intended to be converted to potable

water or water for commercial use, but not water for industrial use.

Water as a resource is governed by the National Water Act.®®* Water that is to be diverted
directly from the river generally may be diverted for a commercial purpose like irrigation
farming or industry or a social purpose like municipal service delivery. Often different
pieces of legislation govern water as a social good and water as an economic good. The
distinction between water as a social good and water as an economic good is inter alia
reflected in the way governments approach water pricing.?? The next section sets out who
in government is responsible for water as a resource and for water delivery and who

keeps government in check.

3.4 The division of powers and functions

The value of a right of access to sufficient water being recognised as a human right is that
the state has a duty to intervene to realise the right. This section explains which part of
government has which responsibility in the light of the constitutional and legislative
framework as a whole. The constitutional framework allocates responsibility for supplying
certain water services to certain spheres of government, but it also keeps different
branches of government responsible for different functions. They need to operate within a
limited budget. For this reason there is often friction between different spheres and
branches of government. The legislature, which makes the laws, does not always make
sufficient money available to the Minister of Water and Environmental Affairs, who has the

responsibility to oversee water services delivery.®®

598 Drinking water.

599 Water Services Act 108 of 1997.

600 S 1 Water Services Act 108 of 1997.

601  Act 36 of 1998.

602 Dellapenna2000Wm & Mary EnvtI336L & Pol 6y Rev

603 See s 9(1) Water Services Act 108 of 1997 and Tempelhoff Beeld 10. In Mazibuko v City of Johannesburg [2008] 4
All SA 471 (W) para 181 the High Court noted that the equity share that the respondents had been allocated by the
Treasury on behalf of the national government to realise the provision of water, had not even been utilised by the
city.
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The South African Constitution divides government into three branches, namely the

604 605

executive,®® the courts®® and the legislature.®® In the case of water the Minister of Water
and Environment al Af fairs is the custodhean of
national government.’”” The legislative branch is divided into three spheres, namely
Parliament®® in the national sphere; provincial legislatures in the provincial sphere,*® and
municipal councils in the local sphere of government.®*° Municipalities derive their water

services functions from the Constitution,®*

as allocated in terms of the Municipal
Structures Act.®? Where there is a district municipality with local municipalities, the district
municipality has the function of providing potable water supply systems and domestic
waste-water and sewage disposal systems in terms of the Municipal Structures Act.®** The
Minister for Cooperative Governance and Traditional Affairs has, however, authorised
most local municipalities to deliver water-related municipal functions.*** National
government and the provinces® may both make laws relating to municipal water related

services.®'®

Local government has the duty to ensure the provision of certain water-related local

government services to its communities in a sustainable manner.®’” The services are

8

storm-water management systems®® in built-up areas; water and sanitation services

limited to potable water supply systems; domestic waste-water and sewage disposal

systems; and municipal health services.®*® The latter is relevant when it comes to water

620

pollution. The Water Services Act™ was enacted to provide for the rights of access to

604 S 85(1) Constitution of 1996 vests the executive authority of South Africa in the President, which he exercises
together with other members of Cabinet [s 85(2)].

605 S 165(1) Constitution of 1996 vests judicial autority in the courts.

606 S 43 Constitution of 1996.

607 Preamble Water Services Act 108 of 1997. See s 3(1) National Water Act 36 of 1998.

608 S 43(a) Constitution of 1996.

609 S 43(b) Constitution of 1996.

610 S 43(c) Constitution of 1996.

611 Ss 151-164 Constitution of 1996.

612 S 83(1) Municipal Structures Act 117 of 1998.

613 S 84(1)(b) and (d) Municipal Structures Act 117 of 1998.

614 See s 84(3)(a) Municipal Structures Act 117 of 1998 and, for example, R2 of GN 811 in GG 25076 of 13 June 2003.

S 84(3)(d) states that when the Minister revokes such an authorisation he must regulate the legal, practical and
other consequences of the revocation. He may regulate the continued application of any by-laws and resolutions
and the extent of their application in the area of the municipalities.

615 S 44(3) read with Sched 4B of the Constitution of 1996.

616 S 146(2)(c)(vi) Constitution of 1996 states that when national legislation is necessary for the protection of the
environment, national legislation prevails over provincial legislation. In terms of Sched 4A of the Constitution every
municipality must keep to national and provincial legislation relating to the environment, nature conservation and
pollution control when it supplies municipal services.

617 S 152(1)(b) Constitution of 1996. S 1 Water ServicesAct1 08 of 1997 draws a distinction bet
authoritydo andsaprhfwaieer cs.er Xi édawater services authorityo meas
ensuring access to water services. A fAiwater services provide
consumers or to another water services institution. The definitio n o f Amuni ci paMunicpa Bystense 0 i n S
Act 32 of 2000 allows for a municipal service to be provided by the municipality through an internal mechanism or by
engaging an external mechanism in terms of s 76 of the Act.

618 Reminding one of the servitude actio aquae pluviae arcendae. See para 2.2.1 and para 2.3.5.

619 Sched 4B Constitution of 1996, read with s 155(6)(a) and (7).

620  Act 108 of 1997.
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621

basic water supply®®! and basic sanitation.®”” The national government in the Municipal

623

Systems Act’” defined basic municipal services to mean municipal services necessary to

ensure fAan acceptabl e andtheseves oat @dvitded, itgauld! i ty of

624 that is not harmful

endanger public health or safety or the environment. An environment
to health or well-being can only exist where there are proper sanitation and efficient

systems to dispose of domestic waste water and sewage. In terms of the National Health

Act®®*fAmunicipal health serviceso include water

control; and chemical safety.®*® Water quality monitoring would help to alert municipalities
to the existence of a problem with its water supplies. A municipality must provide for
measures to realise the right of access to basic sanitation services in its Water Services
Development Plan.®”” Should a comparison of the results of water sampling with the
drinking water specifications in SANS 241 indicate that the water supplied poses a health
risk,%?® a municipality is supposed to inform the director-general of the Department of
Water Affairs and the head of the provincial health department. The municipality is
supposed to take steps to inform its consumers that the quality of the water that it
supplies, poses a health risk. It must inform them of the reasons for the risk; of any
precautions to be taken by the consumers; and of the time frame, if any, within which it
may be expected that water of a safe quality will be provided. Every municipality must also

make by-laws that contain conditions for the provision of water services.®?

The Minister of Water and Environmental Affairs may provide water services in
emergency situations®° and may perform the functions of a water services authority or
water board.®® The Water Services Act®* states that the Minister and the province must
monitor the performance of a municipality in order to ensure compliance with national

water standards. If the municipality does not effectively perform any function imposed on it

621 The definition of ifewhWaterSevicepAct 108 061897 wefers ® podable water and water for
commercial use.

622 S 1 Water Services Act 108 of 1997 definesisani t ati on serviceso to mean
purification of human excreta, domestic waste-water, sewage and effluent resulting from the use of water for
commercial purposes.

623 S 1 Municipal Systems Act 32 of 2000.

624 For the definition of fenvironmentally sustainabl eo
Municipal Systems Act 32 of 2000.

625  Act 61 of 2003.

626 S 1 National Health Act 61 of 2003.

627 S 12(1) Water Services Act 108 of 1997. The municipality is supposed to include a water services audit in its annual
report on the implementation of its water services development plan required in terms of s 18(1) of the Act. In terms
of R 10(2)(f) of GN R509 in GG 22355 of 8 June 2001 the water services audit must contain details for the previous
financial year and, if available, figures for the preceding two financial years of the potable water quality sampling
programme. It must also contain the results of the comparison with SANS 241:Specifications for drinking water or
the SA Water Quality Guidelines. It must contain details of any reported occurrence of water posing a health risk.
See s 3 Water Services Act 108 of 1997.

628 R 5(4) of GN R509 in GG 22355 of 8 June 2001 .

629 S 21(1) Water Services Act 108 of 1997.

630 S 73(1)(e) Water Services Act 108 of 1997.

631 S 73(1)(f) Water Services Act 108 of 1997.

632 S 62(1)(a).
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by the Water Services Act,®*

the Minister may request the province to intervene in terms
of section 139 of the Constitution. If, within a reasonable time after the request, the
province®* has not effectively intervened, the Minister may assume responsibility for that
function to the extent necessary to maintain essential national standards, like the SANS
standards for drinking water; to meet established minimum standards for providing
services, like the provisioning of drinking water and the purification of sewage; or to
prevent a province from taking unreasonable action that is prejudicial to the interests of
another province or the country as a whole.®®® If the Minister assumes responsibility for

36 the Minister must table a notice to that effect in the

any function of a municipality,
National Council of Provinces. After assuming responsibility for a function, the Minister
may issue a directive to the municipality to perform that function effectively.®®’ If the
municipality fails to comply with that directive, the Minister may intervene®® by inter alia
giving advice and assistance; or give notice to the municipality that it wants to take over
that function. If the Minister takes over any function of the municipality,®*® he or she must
table a notice to that effect in the National Council of Provinces. Any expenses incurred or
losses suffered by the Minister in taking over any function of the municipality may be

recovered from the municipality.®*°

On the other hand, the Municipal Finance Management Act®**

states that if a municipality,
as a result of a crisis in its financial affairs, were in serious breach of its obligations to
provide basic services as a result of which the conditions for an intervention in terms of
section 139(5) of the Constitution®* are met, the provincial executive must intervene in the
municipality. The Constitution®® spells out that the provincial executive must impose a
recovery plan and dissolve the municipal council where it cannot or does not approve the
necessary legislative measures. It must then appoint an administrator until a new
municipal council has been elected. The reason why these remedies exist, is that people
may die when municipalities cannot or do
to suffi c* eimgs hollow twken dthat water is either not delivered or is

contaminated. There can be no beneficial use of water when municipalities function badly.

633 S 63(1).

634 S 63(2) Water Services Act 108 of 1997.

635  This reminds of the Commerce Clause in America. See para 5.4.1 and s 146(2)(b) and (c) Constitution of 1996.
636 S 63(3)(a) Water Services Act 108 of 1997.

637 S 63(4) Water Services Act 108 of 1997.

638 S 63(5) Water Services Act 108 of 1997.

639 S 63(6)(a) Water Services Act 108 of 1997.

640 S 63(8) Water Services Act 108 of 1997.

641 S 136(4) Municipal Finance Mangement Act 56 of 2003.
642 Constitution of 1996.

643 S 139(5) Constitution of 1996.

644 See s 27(1) Constitution of 1996.
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It has just been explained who must deliver basic water services. The next section deals
with a very contentious issue when it comes to socio-economic rights, namely the
separation of powers. Where is the boundary between the various functions of the various

branches of government?

3.5 Socio -economic rights and the separation of powers

Devenish®® explains that according to the doctrine of separation of powers, the courts
cannot devise and make policy. Even though their decisions in relation to socio-economic
rights impact on policy, it falls within the definition of separation of powers as meaning that
separate institutions share powers. Because socio-economic rights are sometimes
positive rights they then require the courts to become involved in the distribution of
economic resources. But is the involvement of the courts a violation of the doctrine of
separation of powers? State governance questions can usually not be resolved by
adjudication because of political elements that require a political rather than a judicial
resolution. The Constitutional Court early on decided that the protection of socio-economic
rights does not imply a breach of the separation of powers between the courts and the
executive. In the case of Ex Parte Chairperson of the Constitutional Assembly: In re
Certification of the Constitution of the Republic of South Africa, 1996°%° the objectors
argued that socio-economic rights are not justiciable, particularly because of the
budgetary issues their enforcement may involve. The Constitutional Court, however, held
that when a court enforces civil and political rights, such as equality, the order may result
in the courts dictating to the government how the budget should be allocated. Socio-
economic rights do not confer a task upon the courts so different from the one ordinarily
conferred on them by a Bill of Rights, that it results in a breach of the separation of
powers. At the very minimum, socio-economic rights can be negatively protected from
improper invasion.

%47 the Constitutional Court held that a court should

In Bel Porto School Governing Body
know when the polycentric elements have become so important and predominant that the
limits of what a court can decide on have been reached. In Lindiwe Mazibuko v City of

Johannesburg®*®

the Constitutional Court held that the positive obligations imposed upon
government by social and economic rights will be enforced by the courts in a number of

ways: Firstly, when government takes no steps to realise the rights, the courts will require

645 Devenish 2007 THRHR 88.

646 Ex Parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution of the
Republic of South Africa,1996 1996 4 SA 744 (CC) para 76-78.

647 Bel Porto School Governing Body v Premier, Western Cape 2002 3 SA 265 (CC) para 175. See Devenish 2007
THRHR 89.

648 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 67.
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government to take steps. Secondly, when government 0s adopted

unreasonable, the courts will require that they be reviewed to meet the constitutional
standard of reasonableness. Finally, there is a duty upon government continually to
review its policies to ensure that the achievement of the right is progressively realised.®*

The Constitutional Court®®

stressed that normally it is institutionally inappropriate for a
court firstly to determine exactly what the achievement of any particular social and
economic right entails. Secondly it is also inappropriate for a court to determine what
steps government should take to ensure the progressive realisation of the right. The
legislature and executive should determine this. They are the institutions of government
best placed to investigate social conditions in the light of available budgets and to
determine what targets are achievable. It is desirable that they do so as it is their
programmes and promises that have been chosen by the electorate. In casu the City was
continually reconsidering its policy and investigating ways to ensure that the poorest

inhabitants of the City gained access not only to water, but also to other services.®® The

Cityods comprehensi ve and persistent engagemen

litigation in this case,®®® however, this might be an indication that the system works.
Justice ®heliRegan

If one of the key goals of the entrenchment of social and economic rights is
to ensure that government is responsive and accountable to citizens through
both the ballot box and litigation, then that goal will be served when a
government respondent takes steps in response to litigation to ensure that
the measures it adopts are reasonable, within the meaning of the

Constitution.

3.6 The right of acce ss to sufficient water and international agreements

Because of the historically unjust allocation®®*

of water in South Africa it is necessary to
look at the right of access to sufficient water as a constitutional right in the international
context. In the previous chapter®® the development of a right to use water in legal systems
that currently form part of the developed world was studied. In this section international
instruments that are mostly relevant to the developing world are studied. Because access
to water is so essential, the limited supply of water for a growing population is of concern

worldwide and not only in South Africa. The legal systems that were discussed in the

649 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 67.
650 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 61.
651 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 94.
652 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 96.
653 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 96.
654 See para 3.8.

655 Chapter 2.
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previous chapter were applied in developed countries. In the case of South Africa, the law
developed around the needs of first the Dutch East Indian Company and then the
European colonialists. The needs of the less developed, often black, part of the population
had largely been ignored. Because the United Nations and international law focus mainly
on the needs of the poor and marginalised parts of society, international law is geared
towards water as a social good and focuses on rights of access to water.

The Dublin Statement on Water and Sustainable Development®® in 1992 called fresh
water a finite and vulnerable resource that is essential to sustain life, development and the
environment. The United Nations Committee on Economic Social and Cultural Rights®’
(hereafter known as the CESCR) states in General Comment 15 that water is a limited
natural resource, but a public good fundamental for life and health. The human right of
access to sufficient water is crucial for humans to lead a life in dignity.®*®® The CESCR
adopted General Comment 15, which deals with substantive issues arising in the
implementation of the International Covenant on Economic, Social and Cultural rights®*®
(hereafter called the Covenant). General Comment 15 deals with the right to water which
flows from the interpretation of articles 11 and 12 of the Covenant.®® The Covenant when
signed and ratified by a country has the effect of binding international law.®** South Africa
has signed the treaty but not ratified it.°®* The Vienna Convention on the Law of Treaties®®
states that even when a state has signed a treaty but has still not ratified it; it may not
defeat the object and purpose of the treaty prior to its entry into force. According to
Bluemel,*®* General Comments issued by the CESCR are non-binding interpretations of
Covenant rights and obligations. They may be relied upon by various international bodies
when deciding whether a state has met its obligations under the Covenant.’®® If the
requirements of General Comment 15 are met, it would discharge all of a state's
obligations under assorted international instruments. The General Comment does little to

explain what would be required of states to ensure that water supplies are sufficient to

656 ICWE 1992 Dublin Statement principle 1 http://www.inpim.org/files/Documents/DublinStatmt.pdf.

657 UN CESCR 2003 General Comment No. 15 para 1 http://www.unhcr.org/refworld.

658  The Supreme Court of Appeal based its judgment in City of Johannesburg v L Mazibuko [2009] ZASCA 20 para 17
on this paragraph in General Comment 15. See para 3.7.2.

659 UNGA 1966 Covenant http://www.ohchr.org/english/law/cescr.htm.

660 UN CESCR 2003 General Comment No. 15 para 3 http://www.unhcr.org/refworld.

661 Pejan et al Framework 9.

662  Apparently SA signed the treaty on 3 October 1994. UNHCHR 2006 List of state parties
http://www.unhcr.org/refworld/docid/3ae6b36¢0.html.

663 UN 1969 Vienna Convention on the Law of Treaties art 18. Pejan et al Framework 9.

664 Bluemel 2004 Ecology LQ 972.

665 The Covenant provides for the progressive realisation of rights and acknowledges the constraints due to the limits of
available resources, but it also imposes on states duties that are of immediate effect. States have immediate duties
regarding the right to water. The guarantee that the right will be exercised without discrimination of any kind (Art.
2(2)) and the obligation to take steps (Art. 2(1)) towards the full realisation of Articles 11(1) and 12 are some of the
duties. The steps must be deliberate, concrete and they must have the full realisation of the right to water as goal.
UN CESCR 2002 General Comment 15 para 8(17) http://www.unhcr.org/refworld.
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satisfy their legal obligations under international law. It does call for the establishment of

an independent human right to (access) water.®®®

The value of General Comment 15 lies in relating the right of access to sufficient water to
various international human, economic, social, and cultural rights instruments. When
analysing these instruments one is able to distil the many elements of the right of access
to sufficient water as a human right. The interests realised by the right of access to water
reflect various public interests in access to water. When one has a better understanding of
those interests the interpretation of the right of access to sufficient water is broadened. In

667
5

terms of General Comment 1 the human right of access to sufficient water entitles

everyone to sufficient, safe, acceptable, physically accessible and affordable water for
personal and domestic uses. The right of access to sufficient water falls within the
guarantees essential for securing an adequate standard of living, as it is one of the most
fundamental conditions for survival.®®® An adequate amount of safe water is necessary to
prevent death from dehydration,®® to reduce the risk of water-related disease and to

provide for consumption, cooking, personal and domestic hygienic requirements.

International law does recognise that access to water is needed for purposes besides

670

personal and domestic uses to realise some of the rights in the Covenant.””™ Access to

671

water is essential for securing livelihoods (right to gain a living by work)""* and enjoying

certain cultural practices (right to take part in cultural life).°”* Article 25 of the United

673

Nations Declaration on the Rights of Indigenous Peoples”’” states that indigenous peoples

have the right to maintain and strengthen their distinctive spiritual relationship with their
traditionally owned waters in order to uphold their responsibilities to future generations.

674

Access to water is also necessary to produce food (right to adequate food)” and forms

part of the right to adequate housing.®”

666 Bluemel 2004 Ecology LQ 972.

667 UN CESCR 2002 General Comment 15 para 2 http://www.unhcr.org/refworld.

668 UN CESCR 2002 General Comment 15 para 3 http://www.unhcr.org/refworld. See UN CESCR 2002 General
Comment 15 para 4 http://www.unhcr.org/refworld and Art 14(2) of CEDAW (UNIFEM 1979
http://iwww.unifem.org/cedaw30/about_cedaw/) and Art 24(2) of the CRC (UN OHCHR 1989
www2.ohchr.org/english/law/crc.htm). See Kok and Lang-2.ord fiWatero 568B

669 See para 2.4.1 and the history of the thirsty Jacobsz who was thrown overboard because of the threats he had
made to obtain more drinking water.

670 UN CESCR 2002 General Comment 15 para 6 http://www.unhcr.org/refworld. According to Pejan et al Framework 9
SA has signed the treaty but not ratified it.

671 UNGA 1966 Covenant art 6(1) http://www.ohchr.org/english/law/cescr.htm.

672 UNGA 1966 Covenant art 15(1)(a) http://www.ohchr.org/english/law/cescr.htm.

673 Adopted by the General Assembly 13 September 2007. See Taylor 1998 Geo | nt 61 3BEnvt | L Rev

674 UNGA 1966 Covenant art 11 http://www.ohchr.org/english/law/cescr.htm. Disadvantaged and marginalised farmers,
including women farmers, should have equitable access to water and water management systems. Art 1(2) of the
Covenant provides that a people may not be deprived of its means of subsistence. States should inter alia ensure
that there is adequate access to water for subsistence farming and for securing the livelihoods of indigenous
peoples. (UN CESCR 2002 General Comment 15 para 4 http://www.unhcr.org/refworld).

675 UNGA 1966 Covenant art. 11(1) http://www.ohchr.org/english/law/cescr.htm.
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The right should also be viewed together with other rights enshrined in the Universal

676

Declaration of Human Rights, e.g. the right to life®”® and human dignity.®”” Bluemel®”®

explains that the Human Rights Committee has interpreted the right to life to require
states to take positive measures to support "
amount of water supported by this right ensures only the barest minimum quantity of

affordable water necessary to support life, and does not ensure water sufficient for

personal consumption or even for all forms of hygiene. There is a close relationship

between the right to life and the right to health. Bad health as a result of waterborne

di seases may shorten onebs |life or make it unbea

3.6.1 The right of access to sufficient water and health

In developing countries most diseases are directly or indirectly water-related.®” The right

of access to sufficient water is integral in the right to attain the highest attainable standard

h 680 h 681

of healt It ensures environmental hygiene that is an aspect of the right to healt
Priority should be given to the water resources required to prevent starvation and
disease.®® General Comment 15°® states that environmental hygiene encompasses the
taking of steps on a non-discriminatory basis to prevent threats to health from unsafe and
toxic water conditions. Natural water resources should be protected from contamination by
harmful substances and pathogenic microbes. Steps should be taken to combat aquatic
eco-systems being a habitat for vectors of diseases or posing a risk to human living
environments.®®* According to Bluemel,*® the right to health thus ensures that there should
not only be access to clean and safe water to drink, but also water to assist in the disposal

and clean-up of waste and the protection of existing bodies of water from contamination.

The Convention on the Rights of the Child®®*®*o b | i ges st ates to ghtmpl ement
to health by providing adequate nutritious food and clean drinking water, considering the
dangers and risks of environmental pollution. Several African human rights instruments
emphasise the link between health and water. The African Charter on the Rights and

Welfare of the Child®®’ stipulates that states shall take measures to ensure the provision of

676  UNGA 1948 Declaration Art 3 http://www.udhr.org/UDHR/default.htm.

677 UNGA 1948 Declaration Art 1 http://www.udhr.org/UDHR/default.htm.

678 2004 Ecology LQ 968-969.

679 Hildering 2004 International law 79.

680 UNGA 1966 Covenant art. 12(1) http://www.ohchr.org/english/law/cescr.htm.

681 UNGA 1966 Covenant art 12(2)(b) http://www.ohchr.org/english/law/cescr.ntm and UN CESCR 2003 General
Comment 15(3)(6) http://www.unhcr.org/refworld.

682. UN CESCR 2002 General Comment 15 para 3 http://www.unhcr.org/refworld.

683 UN CESCR 2002 General Comment 15 para 4 http://www.unhcr.org/refworld.

684 Compare art 11 of the Council of Europe 1961 European Social Charter, http://www.unhcr.org/refworldl See Gabru
2005 PER 17.

685 Bluemel 2004 Ecology LQ 969.

686 UN OHCHR 1989 CRC art 24 www2.ohchr.org/english/law/crc.htm.

687 OAU 1999 African Charter on the Rights and Welfare of the Child art 14(2)
www.one.unn.edu/humanrts/africa/afchild.htn.
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adequate nutrition and safe drinking water. The Protocol to the African Charter on the
Rights of Women in Africa®®® reads that states shall ensure that women have the right to
nutritious and adequate food. They must take measures to provide women with access to
clean drinking water, sources of domestic fuel, land, and the means of producing
nutritious food. According to the African [Banjul] Charter on Human and Peo
Rights,®®® all peoples shall have the right to a generally satisfactory environment
favourable to their development.’®® Parties to the charter must take the necessary
measures to protect the health of their people.®®* Access to water is not explicitly
mentioned, but the obligation to protect the health and environment of its citizens would
imply that a state party must ensure that its subjects enjoy basic water and sanitation
services. The African Commission on Human and Peoples' Rights has derived rights such
as food and housing from the right to health and other Charter rights. In Free Legal

Assistance Group v Zaire®®?

the commission held that the failure of the government to
provide safe drinking water and electricity, and the shortage of medicine were in violation
of article 16 (the right to health).®® In Social and Economic Action Rights Centre v
Nigeria®®* pollution of water in Nigeria was found to violate a right under the African
Charter to food and a satisfactory environment favourable to development.®® The
importance of water to protect health and the environment in developing countries, African
countries in particular, cannot be over-emphasised. The aspects of the right of access to

sufficient water as explained above all constitute examples of the beneficial use of water.

362 Statesd6 | egal obligations

International instruments like the 2000 Millennium Declaration®® try to mobilise countries
around development targets. The latter contains the international development target to
halve the proportion of people who are unable to reach or to afford safe drinking water.
The members of the United Nations General Assembly have resolved to adopt in all their

environmental actions a new ethic of conservation and stewardship.®®” The unsustainable

688 African Comm on Human a PrtocBl éthp AficandhaRer gnhHtnsan éhd Re@ples' Rights
on the Rights of Women in Africa art 15 http://www.achpr.org/english/_info/women_en.html.

689 OAU 1981 African [Banjul] Charter on Human and Peoples' Rights art 24
http://www1.umn.edu/humanrts/instree/z1afchar.htm.

690  See also Gabru 2005 PER 18.

691 OAU 1981 African [Banjul] Charter on Human and Peoples' Rights art 16(2)
http://www1.umn.edu/humanrts/instree/zlafchar.htm.

692 Free Legal Assistance Group v Zaire ACHPR Comm No 25/89, 47/90, 56/91, 100/93 (1995) Communication 155/96.

693  Gabru 2005 PER 18.

694 SERAC and CESR v Nigeria ACHPR Comm No 155/96, 15th Annual Activity Report. 76 Id Comm No 25/89, 47/90
& 56/91, 199/93 (joined), 9th Annual Activity Report.

695 See Bluemel 2004 Ecology LQ 994. Pejan et al Framework 9-10 write that the right to development is often
compared t o pe o-uédteendnation. Thg fight totdevelopreehtfis concerned with the procedural aspect
of realising an interdependent array of other human rights. See Currie & De Waal Bill of Rights Handbook 527.

696 UNGA 2000 Millenium Declaration para 19 http://www.un.org/millennium/declaration/ares552e.htm.

697 UNGA 2000 Millenium Declaration para 23 http://www.un.org/millennium/declaration/ares552e.htm. Compare this to
the concept of "stewardship" as developed by Thomas of Aquino in para 2.3.3. See para 5.4 on the public trust
principle in the US.
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exploitation of water resources should be stopped by the development of water
management strategies at the regional, national and local levels.®® They should promote
both equitable access and adequate supplies.®®® Gabru’® explains that in international law
the positive component of socio-economic rights requires two forms of action from the
state. The first is that the state must create a legal framework that grants individuals the
legal status, rights and privileges that will enable them to pursue their rights. The second

requires the state to implement measures and programmes designed to assist individuals

in realising their rights. Pejanetal™™di vi des the stateds obligati

to promote and provide. %

In General Comment No. 3’% (1990), the Committee had confirmed already that states
have a core obligation to ensure the satisfaction of minimum essential levels of the rights
articulated in the Covenant.””* A number of core obligations in relation to the right of
access to sufficient water were identified.”® They include ensuring access to the minimum
essential amount of water that is sufficient and safe for personal and domestic uses to
prevent disease. There should also be access to water and water facilities and services
on a non-discriminatory basis, especially for the disadvantaged. Programmes should be
aimed at vulnerable groups.” There should be an equitable distribution of all obtainable
water facilities and services. In terms of General Comment 15’% physical access to water
services that provide sufficient, safe and regular water; that have a sufficient number of
water outlets to avoid prohibitive waiting times, and that are at a reasonable distance’®
from the household, should be ensured. When one attempts to access water physically,

oneds p e rustoshaalt notsbe threatened. The extent of the realisation of the right

698 UNGA 2000 Millenium Declaration para 23 http://www.un.org/millennium/declaration/ares552e.htm.

699 See Hildering 2004 International law 4-6 on the various international instruments and conferences on water.

700 Gabru 2005 PER 7.

701 Framework 20.

702 See Liebenber g Al nt er pr eetcactniconmi co f\Wadguhctetsab(eds) IConstitutional Law of South Africa
33-6.

703  CESCR 1990 General Comment No. 3 http://www.unhcr.org/refworld See Kok and Langford "Water" 56B-3.

704 In Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 40 and FN 31 the Constitutional Court
emphasized that art 2(1) of the Covenant is a source of the concept "progressive realisation" of the rights. CESCR
1990 General Comment 3 para 9 http://www.unhcr.org/refworld explains the concept.

705 UN CESCR 2002 General Comment 15 para 37 http://www.unhcr.org/refworld.

706  According to Pejan et al Framework 13-15 General Comment 15 does not stress adequately the importance of
some principles, including the principles of participation and accountability. It is important also to focus on process
requirements when attempting to realise human rights. Participation is tied to the right to seek, receive and impart
information and the right to freedom of expression. Participation enables policy makers to understand the plurality in
society and oneds own biases and views in relation to
to just outcomes that do not wholeheartedly ignore vulnerable and marginalized voices. (See Mazibuko v City of
Johannesburg [2008] 4 All SA 471 (W) para 94 where it was alleged that the poor did not have the opportunity to
make representations because the water had been cut off automatically and the ILA 2004 Berlin Rules Art 18.) The
right to participation has inter alia been elaborated on in the UNGA 1948 Universal Declaration of Human Rights Art
21 http://www.udhr.org/udhr/default.htm.1 t st at es t hat #fA[ e]veryone has the
country directly or through freely chosen represent at i ves. 0

707 UN CESCR 2002 General Comment 15 para 37 http://www.unhcr.org/refworld.

708  See Mazibuko v City of Johannesburg [2008] 4 All SA 471 (W) para 121 where the plaintiff for seven months had no
access to water when a reservoir was closed.
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of access to sufficient water should be monitored. Measures should be taken to prevent,

treat and control diseases linked to water, and to ensure access to adequate sanitation.

If any deliberately retrogressive measures’® are taken, the state must prove that they
were introduced after the most careful consideration of all alternatives and that they are
duly justified by reference to the totality of the rights provided for in the Covenant in the
context of the full use of the State party's maximum available resources.”® Bluemel™*
writes that where social services expenditures are falling and costs such as military
expenditures are increasing, a state may be in violation of the Covenant, since the State
party may not be committing its maximum available resources to the supply of affordable
water if the other expenditures are not justified by necessity. States in violation of the
Covenant may be fined and ordered to adopt a specific remedial plan to address the

violation.

3.6.3 Non-discrimination

In terms of General Comment 15'*?

states have a special obligation to provide those who
do not have sufficient means with the necessary water and water facilities. It must prevent
any discrimination on internationally prohibited grounds in the provision of water and water
services. Legislation, resource allocation and investment can all discriminate against
vulnerable groups. States should remove de facto discrimination on prohibited grounds,
where individuals and groups are deprived of the means or entitlements necessary for
achieving the right of access to sufficient water. The allocation of water resources, and
investments in water, should facilitate access to water for all people.” Inappropriate
resource allocation can lead to hidden discrimination. Investments should not
disproportionately favour expensive water supply services and facilities that are
accessible only to a small, privileged fraction of the population. States have a special
obligation to provide those who do not have sufficient means with the necessary water
and water facilities and to prevent any discrimination on internationally prohibited grounds

in the provision of water and water services.”*

The right of access to water and water facilities and services on a non-discriminatory
basis, especially for disadvantaged or marginalised groups, should be ensured. General

Comment 15 urges states to give special attention to those individuals and groups who

709 See Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 137 and para 3.7.5.

710 UN CESCR 2002 General Comment 15 para 19 http://www.unhcr.org/refworld. See Mazibuko v City of
Johannesburg [2008] 4 All SA 471 (W) para 37.

711 2004 Ecology LQ 975-976.

712 UN CESCR 2002 General Comment 15 para 15 http://www.unhcr.org/refworld. See para 3.8.2 on the equitable
allocation of water in South Africa and para 4.5 on water reform and the property clause.

713 UN CESCR 2002 General Comment 15 para 14 http://www.unhcr.org/refworld.

714 UN CESCR 2002 General Comment 15 para 15 http://www.unhcr.org/refworld.
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have traditionally faced difficulties in exercising the right of access to sufficient water,
including women, children, minority groups, indigenous peoples, refugees, asylum
seekers, internally displaced persons, migrant workers, prisoners’™ and detainees. In
particular, state parties should take steps to ensure that women are not excluded from
decision-making processes concerning water resources and water use entitlements. The
disproportionate burden women bear in the collection of water should be alleviated.’*®
Vulnerable people include children who may be vulnerable because they have to collect
water or have insufficient water at school or home or because they live in rural or deprived
ur ban areas. I ndigenous peoplesd access
should be protected from encroachment and unlawful pollution. Nomadic and traveller
communities should have access to adequate water at traditional and designated halting
sites. Refugees, asylum-seekers, internally displaced persons and returnees should have
access to adequate water whether they stay in camps or in urban and rural areas.”’
Refugees and asylum-seekers should be granted the right of access to sufficient water on
the same conditions as nationals.”*® Prisoners and detainees should be provided with
sufficient and safe water for their daily individual requirements, taking note of the
requirements of international humanitarian law. Groups facing difficulties with physical
access to water, such as older people, people with disabilities, victims of natural disasters,
and those living in arid and semi-arid areas or on small islands should be provided with

safe and sufficient water.”*®

General Comment 15'%° states that to ensure that water is affordable, states must adopt
the measures that may include the use of a range of appropriate low-cost techniques and
technologies; appropriate pricing policies such as free or low-cost water, and income
supplements. A payment system for water services has to be based on the principle of
equity, ensuring that these services, whether privately or publicly provided, are affordable
for all, including socially disadvantaged groups. Poorer households should not be

disproportionately burdened with water expenses when compared to richer households.’*

715 Kok and Langf o-bdre dithadpieiondhat $hé Bar crime in art 8(2)(b)(xxv) of the 1998 International
Criminal Court Rome Statute, of using intentional starvation of civilians as a method of warfare through deprivation
of objects indispensable to their survival, would by implication include water. International Criminal Court 1998
Rome Statute of the International Criminal Court http://www.icc-cpi.int/NR/rdonlyres/EASAEFF7-5752-4F84-BE94-
0A655EB30E16/0/Rome_Statute_English.pdf.

716  See Mazibuko v City of Johannesburg [2008] 4 All SA 471 (W) para 159.

717 UN CESCR 2002 General Comment 15 para 16 http://www.unhcr.org/refworld.

718 UN CESCR 2002 General Comment 15 para 8 http://www.unhcr.org/refworld.

719 UN CESCR 2002 General Comment 15 para 16 http://www.unhcr.org/refworld.

720 UN CESCR 2002 General Comment 15 para 27 http://www.unhcr.org/refworld.

721 See Kok and Lang13ord fAWatero 568B
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3.7 Realising the right of access to sufficient water

It was the affordability of water for poorer households in Phiri in Soweto, and more
particularly, the quantity of free basic water that is sufficient, that were at the heart of a
dispute between residents of Phiri and the City of Johannesburg. The Constitutional Court
in the case of Lindiwe Mazibuko v City of Johannesburg’? has noted that the achievement
of equality will not be accomplished while water is abundantly available to the wealthy, but
not to the poor. The applicants in the case largely relied on General Comment 15. They
inter alia relied on the minimum core of the right, the quantity of water that is sufficient, the

requirement of access, the prohibition on retrogressive measures and noni discrimination.

3.7.1 Progressive realisation

In terms of section 27 of the Constitution’*

there rests an obligation on the state to take
reasonable legislative and other measures, within its available resources, to achieve the

progressive realisation of the right of access to sufficient water.

3.7.2 The minimum core

In General Comment No. 3%

(1990), the Committee confirmed that states have a core
obligation to ensure the satisfaction of minimum essential levels of the rights articulated in
the Covenant.”” In the Grootboom’® case the Constitutional Court did not make use of

the minimum core’®’

concept in the context of housing, because it had insufficient
information in front of it. In Mazibuko v City of Johannesburg’?® the High Court held that all
the attempts to determine the core minimum of the right of access to sufficient water
boiled down to an attempt to determine the basic water supply,’” wi t hin the st a

maximum available resources in compliance with the provisions of section 27. Judge

722 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 2.

723 S 27(2) of the Constitution. Klare 1998 SAJHR 188 points out that the 1996 Constitution has
.. massively egalitarian commitments superimposed on a formalistic legal culture without a strong
tradition of substantive political discussion and contestation through the medium of legal discourses.

724 CESCR 1990 General Comment No. 3 http://www.unhcr.org/refworld See Kok and Langford "Water" 56B-3.

725 In Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 40 and fn 31 the Constitutional Court
emphasized that art 2(1) of the Covenant is a source of the concept "progressive realisation” of the rights. CESCR
1990 General Comment 3 para 9 http://www.unhcr.org/refworld explains the concept.

726  Government of the Republic of South Africa v Grootboom 2001 1 SA 46 (CC) para 33.

727 In terms of the UN CESCR 2003 General Comment 15 para 37 http://www.unhcr.org/refworld the minimum core
obligation regarding water inter alia includes ensuring access to the minimum essential amount of water that is
sufficient and safe for personal and domestic uses to prevent disease. See para 3.6.2 for a discussion of the core
obligation concept regarding water as a right in international law.

728 Mazibuko v City of Johannesburg [2008] 4 All SA 471 (W) para 133. The facts, as set out by the High Court in para
5 were that the 6 Kilolitre of water that the residents of Phiri received free every month was supplied by a

prepayment meter system. Once the 6Kahave been used, the water supply was automatically disconnected. The
residents of Phiri were in general impoverished and some people suffered from HIV/AIDS and diarrhoea (para 121).
When the prepayment meters were introduced, Mrs Mazibuko at first refused to accept them and travelled 3
kilometres to the Chiawelo reservoir to fetch water. When the reservoir was closed, she for seven months had no
access to water. She eventually accepted the installation of a prepayment meter.

729 See Khoza 2004 SAJHR 667 on the s 27(1)(b) right of access to sufficient food.
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Tsoka”° did not think that the Grootboom™* case disavowed the core minimum principle.
The right of access to water was held to be different to the diverse needs contained in the

right to access to adequate housing as pointed out in Grootboom.”** However, in the

Constitutional Cour t LindiwesMazibulo v Oy Bfelaghannesburg™ t h e
t hat

case hel d that the applicantsd argument wa s

standard determining the content of the right and not merely the minimum content of the
right of access to a basic water supply. The court rejected the argument because the
scope of the stateds positive obligation
progressive realisation.”** The fact that the state must take steps progressively to realise
the right by implication recognises that the right of access to sufficient water cannot be

i n

achieved i mmediately. I mplicit in the <courtéds

budgetary constraints, as there almost always are, the court is loath to state that a socio-
economic right has a fixed content. It is possible th a t the concept

emphasises the rights of the individual without bringing all the other obligations of the

i

mi

state into the equation. The fact that Just

the right of access to sufficient water in mind, and not a destiny, appears from the
statement that social and economic rights enable citizens to hold government to account
for the way in which it pursues the achievement of social and economic rights.”* They
empower citizens to demand of the state that it acts reasonably and progressively to
ensure that people enjoy the basic necessities of life. What a right requires will vary over
time and context. The context should be considered when determining whether a
government programme is reasonable.”*® The minimum content of the right by necessary
implication is a rather fixed concept that is not flexible enough to adjust to changing

circumstances.

What is remarkable about the judgement in the Constitutional Court is that it admitted new
evidence tendered by the City of Johannesburg and Johannesburg Water, the first two
respondents.”’ This is contrary to ordinary appellate principles. The explanation for the

admi ssi on of t he new evidence wa s t hat

730 Mazibuko v City of Johannesburg [2008] 4 All SA 471 (W) para 131.

731 See Government of the Republic of South Africa v Grootboom 2001 1 SA 46 (CC) para 33 and Devenish 2007
THRHR 87-88. Lenta 2004 SAJHR54 4 cal l s t he cGraotbhdod ss uaoptmusive asqdssibleon the
government 6s prerogative to allocate resources.

732 Mazibuko v City of Johannesburg [2008] 4 All SA 471 (W) para 134.

733 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 56.

734 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 58.

735 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 59.

736 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 60. See Government of the Republic of South
Africa v Grootboom 2001 1 SA 46 (CC) para 39. According to Wesson 2004 SAJHR 293 Grootboom cannot be
understood as expressing the ratio that the programmes should satisfy the standard of reasonableness found in
administrative law.

737 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 39.
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respect of a social right,”*®

which has its own peculiar characteristics. The court held that
the concept of "progressive realisation" recognises that policies formulated by the state
will need to be reviewed and revised to ensure that the realisation of social and economic
rights is progressively achieved. In this case, the evidence tendered by the City and
Johannesburg Water shows that the Cityods wate
providing services to indigent households within the city, had been under constant review
and had been revised.” The evidence was admitted for the purpose of showing that the
City accepts an obligation to continue to revise its policy consistent with the obligation to
ensure progressive realisation of rights, and that it has done so. According to the court,
this type of evidence might be of assistance in determining the appropriate relief to be
granted.”*°

According to the Constitutional Court™** judgment, the High Court and the Supreme Court

of Appeal did not first consider the content of the obligation imposed upon the state by
section 27(1)(b) and 27(2), when it quantified the content of the right.”*? This criticism of
the lower courts by the Constitutional Court is not quite fair as the lower courts had to
make a decision based on what appears to have been a different set of facts. The City of
Johannesburg appears to have set out its case more clearly in the Constitutional Court.

According to Liebenberg,"*fipr ogressi ve realisationodo is a sw
has a duty to take steps to ensure the basic needs of all are met. Progressive realisation,
on the other hand, is also a brake on measures that reduce access to socio-economic

rights. Pejan et al’*

state that progressive realisation is regularly used as an excuse for
inaction. The most significant extension of this obligation for the state is to ensure that
conditions are created which make it possible for people to gain access to socio-economic
rights through their own efforts by removing obstacles and adopting strategies that enable

people.

738 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 40.

739 Compare this to President of the RSA v Quagliani 2009 2 SA 466 (CC) para 70 where Sachs held that. new
evidence on appeal is only admitted in very rare circumstances. For such evidence to be admitted, a reasonably
sufficient explanation for the failure to tender the evidence earlier in the proceedings had to be offered. In L
Mazibuko the evidence was being created as the policy was adapted, which might explain why it was not available
earlier. This makes it very difficult for a litigant to know which facts she bases her case on.

740 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 41.

741 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 68.

742 City of Johannesburg v L Mazibuko [2009] ZASCA 20 para 13.

743 Liebenberg 2001 SAJHR 252. Moseneke 2002 SAJHR 318 points out that fundamental rights are not capable of
meaningful enjoyment if not accompanied by substantive fulfilment of socio-economic rights. Transformative
adjudication must achieve social redistributive justice.

744 Framework 19-20.
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373 The quantity of water that is fAsufficieni

3.7.3.1 Legislation dealing with the quantity of water

The question remains what is meant by the right to have access to sufficient water. The

Water Services Act’* definesibasi ¢ wat é@e: supplyo to

. . . the prescribed minimum standard of water supply services necessary
for the reliable supply of sufficient quantity and quality of water to
households, including informal households, to support life and personal

hygiene.

This is further defined by Regulation 3(b)™*® of the National Standards Regulations. It
states that the minimum standard for basic water supply services is-

(b) a minimum quantity of potable water of 25a per person per day or 6K &dper
household per month

(i) ataminimum flow rate of not less than 10aper minute;
(i)  within 200 metres of a household; and

(i)  with an effectiveness such that no consumer is without a supply for more

than seven full days in any year.”*’

The substitution of sufficient water in the Constitution with basic water supply in legislation

is already a limitation of the content of the right of access to sufficient water and is
probably meant t o bring it i n l i ne with secti
real i sationo. P a rtHeidafinmiteom of bdsia gsvatel supply ttoevehter for

households. Because 25a per person per day is relatively little, the dispute on exactly

what is the quantity of water that is sufficient, had to be adjudicated by the Constitutional

Court.

3.7.3.2 Case law dealing with the quantity of water

The quantity of water that is sufficient is a hotly contested issue. The court a quo in the

Mazibuko™® case held that expecting people to limit the number of toilet flushes to save

h 749

water is to deny them the right to health™* and the right to lead a dignified lifestyle. People

745 Water Services Act 108 of 1997.

746 R 3(b) of GN R509 2001 in GG 22355 of 8 June 2001.

747 See Mazibuko v City of Johannesburg [2008] 4 Al SA471(W)par a 26 and Kok and-l1l.angford AWat e
748 Mazibuko v City of Johannesburg [2008] 4 All SA 471 (W) 179.

749 See para 3.6.1.
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suffering from HIV/AIDS need more water than those not afflicted by the illness.”°

Following the example of General Comment 15,”*

the right of access to sufficient water in
South Africa was interpreted by the Supreme Court of Appeal in City of Johannesburg v L
Mazibuko? to mean access to the quantity of water that is required to lead a dignified
human existence. It was held that the right of access to sufficient water falls within
guarantees essential to secure an adequate standard of living, as it is one of the most
fundamental conditions for survival.””® The elements of the right of access to sufficient
water must be adequate for human dignity, life and health.”* The Supreme Court of
Appeal held that the quantity of water that is required for dignified human existence
depends on the circumstances of the individual.”® The basic minimum supply of water of
6K Per household per month or 25aper person per day in the regulations must have been
determined by reference to the needs of households or individuals who can manage
without waterborne sanitation. The Constitutional Court, however, followed an approach
that was less lenient towards the interpretation of the regulation. It held that it will in most
circumstances be difficult for an applicant who does not challenge the minimum standard
set by the legislature or the executive for the achievement of social and economic rights to
establish that a policy based on that prescribed standard is unreasonable.”® In casu the
applicants did not persuade the Constitutional Court to specify what quantity of water is
sufficient water within the meaning of section 27 of the Constitution.”’Just i ce "6 Regan
held that fixing a quantified content might, in a rigid and counterproductive manner,
prevent an analysis of context. The concept of "reasonableness" places context at the
centre of the enquiry and permits an assessment of context to determine whether a

759

government programme is indeed reasonable.”” It can be argued that a determination of

750  Over 50% of patients with HIV/Aids have intractable water-related diarrhoea, and hand washing reduces the
incidence of diarrhoea among children by 53%. Rudin 2008 ESR Review 9.

751 See para 3.6. The court in City of Johannesburg v L Mazibuko [2009] ZASCA 20 para 17 found support for its
conclusion in UN CESCR 2002 General Comment 15 para 1 http://www.unhcr.org/refworld. See Kok and Langford
iWater® 568

752 City of Johannesburg v L Mazibuko [2009] ZASCA 20 para 17.

753 Khoza 2004 SAJHR 667 argues that in the case of food the state should take comprehensive and coordinated,
sustainable and vigorous measures to combat hunger and malnutrition with the view to realise the right to food and
to ensure that people live a dignified life.

754  See UN CESCR 2002 General Comment 15 para 11 and para 3.8.2 on the equitable allocation of water.

755  City of Johannesburg v L Mazibuko [2009] ZASCA 20 para 18.

756 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 76. Contrast this with Mazibuko v CoJ [2008] 4 All
SA 471 (W) para [53] where the standard was viewed as a floor and not a ceiling. See Jansen Van Rensburg 2008
Stell LR 429.

757 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 159. Rautenbach 2011 THRHR 119 opines that the
impact of a state's inaction to provide sufficient water can differ. A lack of water that affects the right to life has a
more serious impact. The basic rational relationship test cannot possibly be an appropriate test when the interests
protected are the rights to life, dignity and personal freedom and integrity.

758 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 60.

759 See Republic of South Africa v Grootboom 2001 (1) SA 46 (CC) para 38; lles 2004 SAJHR 448 and Gabru 2005
PER 14. See Minister of Health v Treatment Action Campaign (no2) 2002 5 SA 721 CC 738 para 25 and para 29.
Jansen Van Rensburg 2008 Stell LR 429 writes that in defining a socio-economic right, a court is merely required to
set an invariable, universal standard, and not specific measures that the state has to take. It is not expected to give
a final and exhaustive definition of the particular right. See Bilchitz 2003 SAJHR 10 and Liebenberg 2001 SAJHR
257.
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the context of a government programme is in fact a determination of the public interest in
a particularcase. J u st i ¢c e "€réeRtedgreinquantification of the content of the right
of access to sufficient water and held that the argument, that the Court should set 50aper

person per day as the content of the section 27(1)(b) right, had to fail.”®*

3.7.4 Access

In the court a quo in the Mazibuko®?

case Judge Tsoka noted that the average household
in Phiri has a minimum of 16 persons and that yard residents are often excluded in the
determination of the 25aper person per day or 6K &er household per month.”®® They have
no access to water at all. One should keep in mind that there exists a right of access to
sufficient water and not a right to water. The question to be answered in this section is
what is meant by access. The court a quo in Mazibuko v City of Johannesburg’®* quoted
from the statements in General Comment 15 about the availability and accessibility to

water:

Availability means that the water supply must not only be sufficient for
each person for personal and domestic use but must also be
continuous. Accessibility means both physical and economic

accessibility on a non-discriminatory basis.

The differences between the relevant provisions of the International Covenant on

765

Economic, Social and Cultural Rights™ (the Covenant) and the South African Constitution

are important. Section 27(2)"

of the Constitution is almost identical to section 26(2) of the
Constitution.”®” These differences, regarding food, are, firstly that the Covenant provides
for a right to adequate food while section 27(1)(b) provides that everyone has the right to
have access to sufficient food. The Constitutional Court held that the difference between a

Aright of access to adequat €ondtitmtiorsads digimct fronm

760 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 68.

761 Stewart 2008 SAJHR 482 writes that it seems that the central reason for the reluctance of the court to give meaning
to socio-economic rights and its refusal to determine a minimum core is centred on the separation of powers
argument. She argues (on 478) that when the court gives substantive content to a right, the values that may serve
the particular right are identified. This process does not involve the balancing of values or a proportionality enquiry.
They only take place when the inquiry into a possible limitation of the right in question is done. See Devenish 2007
THRHR 87.

762 Mazibuko v City of Johannesburg [2008] 4 All SA 471 (W) para 168-169. See Khalfan and Conteh 2008 ESR
Review 14 criticism relating to poverty and the affordability of water.

763 Rudin charges that all three spheres of government allow scarce water to be used for such "luxurious and self-
gratifying purposes" as swimming pools and golf courses. (Rudin 2008 ESR Review 9; 11.) Rudin is of the view that
a more accurate estimate of the basic amount of water needed for survival is around 94.5 litres per person per day.
Some golf courses use up to 3 million litres of water per day per course. Jeff Rudin is the national research officer at
the South African Municipal Workersd6 Union.

764 Mazibuko v City of Johannesburg [2008] 4 All SA 471 (W) para 36.

765 UNGA Covenant 1966 http://www.ohchr.org/english/law/cescr.htm.

766 S 27(2) The state must take reasonable legislative and other measures, within its available resources,
to achieve the progressive realisation of each of these rights.
767 S 26(2) The state must take reasonable legislative and other measures, within its available resources,

to achieve the progressive realisation of this right.

98

sect

o



thei ght to adequate hous iCovenant ie substaptial.(’ The e d

concept "housing” denotes more than bricks and mortar and requires available land,
appropriate services such as the provision of water and the removal of sewage and also
the financing of all of these.”® The right to have access to sufficient water in effect also
forms a part of the right of access to adequate housing in section 26 of the Constitution.
The Covenant secondly obliges states to take appropriate steps that must include
legislation, while the Constitution obliges the South African state to take reasonable
legislative and other measures.””® Section 26(1) of the Constitution confers a right to have
access to adequate housing. Section 27(1)(b) of the Constitution, however, confers a
general right of access to sufficient and not adequate water.””* Gabru’’ is of the opinion
t hat first, qudifieatioh eneansetlmsthe tstaté owes a duty only to those
people without the means to ensure access to basics like health care, food, water and
social security. Those who have the means already have access to those basics and

cannot claim it from the state.

Section 27(2) of the Constitutionpr ovi d e s t hnaust takeheasormblealdgislativie
and other measures, within its available resourcesoto achieve the progressive realisation
of each of these rights. In the case of a right of access to adequate housing it was held
that it suggests that it is not only the state that is responsible for the provision of houses.
Individuals themselves and others must be enabled by legislative and other measures to
provide housing.””® The state must create the conditions for access to adequate housing
for people at all economic levels of our society. State policy dealing with housing must,
therefore, take account of different economic levels in the society. This is also relevant for
the provision of the conditions to make water available as an economic good, for instance
in creating the regulatory framework for the functioning of a water market.””* It was argued
in the Mazibuko’” case that in addition to the state's obligation to create the conditions for
access to sufficient water, the state also had an obligation to respect existing access to

water.

768  Government of the Republic of South Africa v Grootboom 2001 1 SA 46 (CC) para 35.

769 Fredman 2009 SAJHR 434 writes that the right to adequate housing might be viewed as a right to action by the
state to protect and expand the range of feasible options available to women. They are options such as the
development of gender-sensitive policies for housing and legislation. They include access to affordable utilities such
as water, electricity and heating, as well as access to education, employment and health care facilities, and
protection against violence.

770 Government of the Republic of South Africa v Grootboom 2001 1 SA 46 (CC) para 28.

771 See Government of the Republic of South Africa v Grootboom 2001 1 SA 46 (CC) para 21.

772 Gabru 2005 PER 12.

773 Government of the Republic of South Africa v Grootboom 2001 1 SA 46 (CC) para 35.

774  The Minister may in terms of S 3(4)(j) of the Housing Act 107 of 1997 take any steps to promote the effective
functioning of the housing market. A similar section is found in s 26 (1)(I) of the National Water Act 36 of 1998 which
states that the Minister of Water Affairs may make regulations relating to transactions in respect of authorisations to
use water.

775 Mazibuko v City of Johannesburg [2008] 4 All SA 471 (W) para 100.
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3.7.5 Retrogressive measures

In the High Court in the Mazibuko’’® case the applicants contended that in terms of section
27(2) of the Constitution’”” the respondents were obliged to respect and protect their right
to access to pressurised unlimited water at a flat rate, instead of discontinuing the water

"8 relied on General Comment

supply and installing prepayment meters. Judge Tsoka
15" when he noted that retrogressive measures taken by the state with regard to the
right of access to sufficient water are prohibited. In the case of such retrogressive
measures, the onus is on the state to prove that they are justified with reference to the
totality of the rights provided for in the Covenant. The court held that if the deemed
consumption was indeed a right that the respondents were obliged to respect and protect,
such right was subject to the limitation in terms of the provisions of section 36 of the
Constitution.”®® Jansen van Rensburg’® makes the point that the negative enforcement of
socio-economic rights (not to interfere) does not necessitate the use of the internal
limitations in sections 26(2) and 27(2). The negative content of the right is considered to
be a free-standing right. It appears that the court regarded the duty to protect as a
negative right. The result is that section 36 (whether the right may be limited) applies to
the negative obligation placed on the state. In the case of the positive obligation (to
promote and fulfil), the internal limitations (reasonableness) in section 27(2) applies. The
Constitutional Court noted that under the previous system of deemed consumption
invoicing, no free basic water allowance was provided to residents.’®* Residents had to
pay a flat rate of R68,40 per month for their water supply. Because the new system for the
first time provided free water allowance to all residents, it cannot be said that it interfered
with the right of access to sufficient water. It stands to reason that in a country where the
rule of law applies, the applicants could not successfully argue that, because in the past
many residents did not in fact pay for their water, the introduction of a system that requires

everyone to pay is ‘®heldair. Justice Ob6Regan

The fact that residents did not pay for water in the past in breach of their
obligations cannot mean that a new system that provides them with free water

for the first time is an infringement of their right of access to sufficient water.

According to the 2006/2007 tariff, consumers under the pre-paid system who have not
been registered as indigents, will pay R95,80 per month for water and sanitation if they

776 Mazibuko v City of Johannesburg [2008] 4 All SA 471 (W) para 100.
777 Constitution of 1996.

778 Mazibuko v City of Johannesburg [2008] 4 All SA 471 (W) para 37.
779 UN CESCR 2003 General Comment No. 15 para 8. See para 3.6.2.
780 Mazibuko v City of Johannesburg [2008] 4 All SA 471 (W) para 103.
781 Jansen van Rensburg 2008 Stell LR 427.

782 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 136.
783 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 137.
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use 20K&of water.”® Consumers still charged on the deemed consumption tariff will be
charged a flat rate of R131,25 for water and sanitation, more than 25 percent more than
pre-paid meter customers. The Constitutional Court concluded that the move from the
deemed consumption system to the pre-paid metered system with a free allocation of 6Ka
per month did not constitute a retrogressive step.”® The average household with 3.2
people would receive about 60a& per person per day under the free basic water
allowance.”® Raising the free basic water allowance for all so that it would be sufficient to
cover stands with many residents would be both expensive and inequitable because it
would disproportionately benefit stands with f
that the policy was unreasonable because it was formulated as 6Ka per household (or
accounthol der) rather than as an all owance pe
evidence that it is difficult to establish how many people are living on one stand at any

given time; was accepted.

3.7.6  Non-discrimination

The fact that in a patriarchal society, like South Africa, many domestic chores are
performed by women and that many households in poor black areas, like Phiri, are
headed by women, weighed heavily with the High Court in the Mazibuko case.”®’ It
seemed to the court that the prepayment meters discriminated against women unfairly
because of their sex. Discrimination on the basis of sex is unconstitutional and unlawful.”®®
The applicants argued that the prepayment meters also discriminated between the
applicants (poor and predominantly black) and residents like those of Sandton (formerly
white and still affluent) who get water on credit from the respondents.”®® If the residents of
Sandton are in arrears’® with their water bills, they are entitled to notices in terms of by-
law 9 before their water supply is cut off. They are given an opportunity to make
arrangements with the respondents to settle their arrears. The applicants, the residents of
Phiri, were denied this right. This was not only unreasonable, unfair and inequitable; it
was argued that it also was discriminatory solely on the basis of colour.”* The High Court

found that the introduction of the prepayment meters and their continued use violate both

784 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 140.

785 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 142.

786 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 88.

787 Mazibuko v City of Johannesburg [2008] 4 All SA 471 (W) para 159. See UN CESCR 2002 General Comment 15
para 37 http://www.unhcr.org/refworld and para 3.6.3 above.

788 Mazibuko v City of Johannesburg [2008] 4 All SA 471 (W) para 160.

789 Mazibuko v City of Johannesburg [2008] 4 All SA 471 (W) para 94.

790 Bond and Dugard 2008 LDDEV 11 note that the worst debtors in Johannesburg are government and institutional
bodies. There was no suggestion that the city planned to impose pre-paid meters on them.

791 Khalfan and Conteh 2008 ESR Review 14 state that the courtaquo6s r emedy applies to all resi
just those whom the City considered to be indigent. Geographically based subsidies for poor neighbourhoods can
help to remedy the under-inclusion that results from individual means testing.
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the Constitution and the Promotion of Administrative Justice Act.”®? The differentiation

contravened the right to equality.”*

The Constitutional Court, however, found that the by-laws dealing with the limitation and
discontinuation of water supply provide for the permanent discontinuation or limitation of
the water supply to customers with credit meters.”®* They are not concerned with the
suspension of water supply when a customer needs to purchase more credit to maintain
the water supply through a pre-paid meter. A customer who has a pre-paid water meter
understands that the water meter will provide a certain quantity of water which may be
exhausted; and that, at the latest then, the customer should purchase new credit to
recommence the water supply or wait for the beginning of a new month.” To require the
City to provide notice and an opportunity to be heard’®® would be administratively
unsustainable and in most cases serve no useful purpose. According to the Constitutional

Court,”’

it cannot be said that the introduction of pre-paid meters into Soweto was
irrational. The actual monthly consumption per household in Soweto was 67Kaper month.
It is not possible to determine how much of the water was consumed by residents and
how much lost through leakage.’?®

Between one third and one quarter of all water purchased by Johannesburg Water, some

110 million K & was distributed in Soweto.”®

Despite this only one percent of
Johannesburg Waterdds revenue was generat
discrimination in this case was unfair the Constitutional Court looked at the group affected,
the purpose of the law and the interests affected. In casu the group affected are people
living in Soweto who have been the target of severe unfair discrimination in the past.?®
The purpose of the law was to eradicate severe water losses in the area of Soweto, a

2 warned that courts need to be

legitimate government purpose.?™ Justice O'Regan®
cautious when approaching the question of different treatment circumstances like those in
casu not to find legitimate government action to constitute unfair discrimination. It is

implied that the City of Johannesburg has a duty to ensure that water is only used

792 Promotion of Administrative Justice Act 3 of 2000. Mazibuko v City of Johannesburg 2008] 4 All SA 471 (W) para
95.

793 Mazibuko v City of Johannesburg [2008] 4 All SA 471 (W) para 151.

794 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 116.

795 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 123.

796 See s 62 of the Municipal Systems Act 32 of 2000 for the right to an appeal against a decision of an office bearer or
structure of the municipality.

797 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 147. S 95(i) of the Municipal Systems Act 32 of
2000 allows for a pre-paid system.

798 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 11.

799 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 146.

800 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 150.

801 Rautenbach 2011 THRHR 119 states that the most basic form of the rational relationship test requires that the state
must be able to prove that its inaction to provide "sufficient" water can promote a legitimate purpose like the
equitable and efficient management of the resources at its disposal.

802 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 151.
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beneficially. 1t appears that when the extent of right of access to sufficient water as a

human right is determined, it should be limited by the concept "beneficial use".

The third issue addressed by the court was the extent to which the new policy was
harmful in effect. Credit-meter customers are charged higher tariffs than pre-paid meter
customers.®®® Pre-paid customers (who receive 6K %f free water) pay R95,80 per month
for water and sanitation if they use 20Ka of water while credit-meter customers pay
R131,25 for the same amount. If credit-meter customers fail to pay their water account,
interest may be charged on arrear amounts and the consumer may have his or her name
listed with a credit bureau as a defaulter.2* It was not clear that a pre-paid meter system
is harmful in the sense that the service it provides is less beneficial than a credit-meter
service. It cannot be said that the introduction of a pre-paid water meter system in Phiri
was unfairly discriminatory.®® The prohibition on unfair discrimination does not mean that
government must always opt for a uniform system of service delivery if local
circumstances vary.®®® The conception of "equality" in the South African Constitution
recognises that sometimes differential treatment will not be unfair. Correcting the deep
inequality, which characterises the society as a consequence of apartheid, will often
require differential treatment. It appears from the above that the existence of the
constitutional right of access to sufficient water is limited by the affordability of providing
access and by the requirement that water needs to be used beneficially. The right of
access to sufficient water may be limited by the requirement of beneficial use as a result
of the need to protect the resource and the need to protect the rights of other water users.

3.8 The allocation of water

It was determined above that the content of the right of access to sufficient water for basic
human needs is dependent on the context in which a municipality operates. The
Constitutional Court regarded a policy that supplied 6Kaof free basic water to a household
per month to be reasonable. However, such a limited municipal service aimed at access
to sufficient water for basic human needs, or water's function as a social good, will not
assist members of a community in developing to the point where the community is
economically self-sufficient. The Government also needs to allocate water to poor
communities that need to have access to water resources to help them to develop
sustainable enterprises, whether they are agricultural enterprises or not. In this paragraph

the principles that apply when water from a resource is allocated for the purposes of water

803 Lindiwe Mazibuko v City of Johannesburg
804 Lindiwe Mazibuko v City of Johannesburg
805 Lindiwe Mazibuko v City of Johannesburg
806 Lindiwe Mazibuko v City of Johannesburg

2009] ZACC 28 para 152.
2009] ZACC 28 para 153.
2009] ZACC 28 para 154.
2009] ZACC 28 para 156.
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entitlement allocation reform will be discussed. The aim of this paragraph is to explain the
role of the concepts "beneficial use" and the "public interest” in water entitlement
allocation reform. The first hypothesis that will be tested is that when some private rights
to use a water resource are in conflict with other private rights to use the water resource,
beneficial use is the tool that is used to determine which rights are to be preferred to
others. The second hypothesis that will be tested is that when water scarcity necessitates
the reform of the water law dispensation, the definition of beneficial use is adapted in

accordance with a changing perception of what is in the public interest.

3.8.1 Beneficial use a requirement

" means the use of water for an

A beneficial use in terms of the White Paper®
economically or socially useful purpose.®’”® The concept "beneficial use" is found
throughout the National Water Act,®® but is also used with regard to the allocation of water
use entittements. The Preamble to the National Water Act acknowledges the national
government's overall responsibility for and authority over the nation's water resources and
their use, including the equitable allocation of water for beneficial use. The Minister of
Water and Environmental Affairs, who acts as public trustee, is ultimately responsible to

ensure that water is used beneficially in the public interest.?*

When a responsible
authority issues a general authorisation or licence, it must take into account efficient and
beneficial use of water in the public interest.®*! Beneficial use is also taken into account if it
is desirable that water uses in respect of one or more water resources within a specific
geographic area be licensed.?*? In setting a pricing strategy for water use charges, the
Minister may consider incentives and disincentives to promote the efficient use and
beneficial use of water.?*®* The question is what the content is of the concept "beneficial
use" and whether it can be distinguished from a use that is beneficial in the public interest.

In De Villiers v Barnard®**

the court held that to say that a riparian owner may take the
water which he requires for the efficient and economical irrigation of his land is exactly the
same thing as saying that he may take his reasonable requirements and is not different
from saying that he must make beneficial use of the water without waste.The meaning of

beneficial use is constrained by the terms of the Constitution.®*®> Section 195(1)(b) of the

807 Appendix 2 DWA White Paper on a National Water Policy.

808  Van der Merwe Evaluating water uses 30 defines the beneficial use of water as the use of a reasonable amount of
water necessary to accomplish the purpose of the appropriation, without waste. It is too narrow as it does not refer
to any productive or socially useful function.

809 National Water Act 36 of 1998.

810 S 3(2) National Water Act 36 of 1998.

811 S 27(1)(c).

812 S 43(1)(b).

813 S 56(6)(b)(i).

814 De Villiers v Barnard 1958 (3) SA 167 (A) 219.

815 Constitution of 1996.
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Constitution® dictates that the public administration must be governed by the democratic
values and principles enshrined in the Constitution, including the principles that efficient,
economic and effective use of resources must be promoted. The phrase should be
understood in the context of distributing water, as meaning a use that is producing a
decided and economical effect and is without waste, in other words is efficient.®’ It is
reconcilable with the idea stated above that an irrigator may take the water he requires for
efficient and economical irrigation or that he must make beneficial use of the water without

waste.?!®

These principles apply to water as a natural resource and impact on the administration of

the Department of Water Affairs. The Minister of Water and Environmental Affairs is in

819

terms of section 3(2) of the National Water Act”™ ultimately responsible to ensure that

water is allocated equitably and used beneficially®?°

in the public interest. When the
Department or the Minister determines the meaning of the expression beneficial use in the
public interest, the efficient, economic and effective use of resources has to be taken into

account in terms of section 195(1). Pauw et al®*

write in the context of the management of
public money that public goods and services must have tangible results to be to the
benefit of the people. An action in the public sphere must be effective, which it will be if it
reaches a defined goal. The Department of Water Affairs as a result needs to reach the
goals set in the National Water Act®*in order to fulfil its mandate.

The use and allocation of water resources are also constrained by the fact that they need

823

to be economic. The economic viability® of an undertaking for which water is used, is a

condition for water use and not merely one of the factors to be considered when licenses

are issued, as Uys®** argues. The National Water Act®*®

recognises that the ultimate aim of
water resource management is to achieve the sustainable use of water for the benefit of
al | user s. The word fAachieved indicat d®
efficient, sustainable and beneficial use of water in the public interest should also be

promoted.®?®

816 Constitution of 1996.

817 See Merriam Webster Inc 2010 www.merriam-webster.com.
818 De Villiers v Barnard 1958 (3) SA 167 (A) 219.
819 S 3(2) of the National Water Act 36 of 1998.
820 See para 4.4.2.4.

821 Managing Public Money 23.

822 National Water Act 36 of 1998.

823 See para 4.4.2.4.

824 Uys "Synopses" para 3.4.

825 Preamble of the National Water Act 36 of 1998.
826 S 2 of the National Water Act 36 of 1998.
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Determining the public interest involves weighing several conflicting interests. For
example, the deprivation of some private convenience when a decision is taken, has been
compared to the benefit that is likely to result for the general public or part thereof.®*’

828 to ensure that land

Public interest was described in section 25(4) of the Constitution
reform is included in the concept. Du Plessis®® writes that public interest serves as an
overarching value concept that is rooted in the common law. The state is inter alia duty
bound to defer to the supremacy of the Constitution and to perform its administration in
terms of the basic values and principles in section 195 of the Constitution. The meaning of
public interest is different now that the equitable distribution of the water resource is at
stake. The meaning of the concept "beneficial" will be described more closely in the next

paragraph in order to determine whether the content of the public interest has changed.

Beneficial use®* used to mean promoting a broad range of uses of water across a variety
of socio-economic sectors to support an economy that is diverse, robust and stable. The
concept of "beneficial irrigation” used to mean the area of land that could be irrigated
profitably.®*! The value of the crop produced on such land should reasonably have been
expected to exceed the cost of producing it. Beneficial did not mean useful, but
economically viable. Uneconomical use and wastage was not regarded to have been
beneficial use. It would not have been beneficial use if the object was to farm at a loss.?*
Uys®® explains that the focus on irrigation, so characteristic of the previous water law

dispensation, has been replaced by an integrated water management system in terms of

827 In Ex Parte North Central and South Central Metropolitan Substructure Councils of the Durban Metropolitan Area
1998 (1) SA 78 (LCC) para 13 the court held that in arriving at what is in the public interest the courts compare the
deprivation of some private convenience with the benefit that is likely to result therefrom for the general public or
part thereof. In casu the court considered the fact that restoration would be in the public interest in the light of the
history of dispossession in Cato Manor and the resultant devastation and hardship suffered by the removed
community, to determine the public interest. Ex Parte North Central and South Central Metropolitan Substructure
Councils of the Durban Metropolitan Area 1998 (1) SA 78 (LCC) para 25. Against the advantages to the public
interest of restoration there had to be weighed and balanced the advantages to the public interest of the
development. The advantages of the development include (a) the provision of affordable housing for the
disadvantaged communities of Greater Durban near places of potential employment; (b) the opportunities for
employment as a result of the development; (c) the upgrading of informal settlements; (d) foreign investment; (e)
economic upliftment of the Greater Durban area with the possibility of it spilling over into the entire KwaZulu-Natal
area; (f) obviating potential violent strife between the informally settled communities and land claimants. The parties
came to an agreement incorporating both restoration and development and the court approved it. Ex Parte North
Central and South Central Metropolitan Substructure Councils of the Durban Metropolitan Area 1998 1 SA 78 (LCC)
para 26. In Khosis Community, Lohatla v Minister of Defence 2004 5 SA 494 (SCA) para 31 the court weighed the
ties of a community to its ancestral land and respected its emotional element. However, it did not mean that all other
public interest considerations should be ignored. Land was finite and all claims and aspirations could not be
satisfied. "A balance had to be struck and the limited resources of the country had to be considered." The court held
that appellants did not convince it that the court a quo erred when it found that it was not in the public interest to
restore the area to the appellants.

828  Constitution of 1996. See para 4.1.2 and para 4.3.6.3.

829 Du Plessis Re-Interpretation of Statutes 168.

830 See para 4.4.2.4.

831 Minister of Water Affairs v Scheerpoort River Riparian Owners 1994 Uys WLC 380 WC at WLC 380.39.

832 Minister of Water Affairs v Scheerpoort River Riparian Owners 1994 Uys WLC 380 WC at WLC 380.39. Van der
Merwe Evaluating water uses 46 refers to the Codes for Broad-Based Black Economic Empowerment when he
gives examples of beneficial use. He views the economic objectives of all members of the public as a combination
of the need for poverty alleviation on the one hand, and the need for economic prosperity on the other. It is a rather
narrow definition.

833 "Synopses" para 3.4.
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which the needs of a variety of water user sectors are addressed. She speculates that the
economic profitability of water use will probably no longer be a criterion to determine
whether use is beneficial.®** Uys®*® predicts that the focus in interpreting the concept
"beneficial use" will rather be on the public interest, in order to promote the efficient,
equitable and sustainable protection, development, conservation, management and
control of all water resources. However, the efficient, equitable and sustainable protection,
development, conservation, management and control of all water resources are actually
all forms of beneficial use. It is possible to identify a benefit to society when each of them
is promoted. They all contribute to the economic sustainability of society and contribute to
profitability in that way. Job creation, for example, is a species of the genus profitability.
When there are two uses in an area suffering from unemployment and the one use will
create employment and the other won't, then the use creating employment will probably
be preferred.?*®

One should keep in mind that in making regulations the Minister may differentiate between
different water resources, classes of water resources and geographical areas.®*’ The
National Water Act®*® is based on the recognition that water is a scarce and unevenly
distributed national resource that belongs to all people.?® The reason for the uneven
distribution of water is that access to the water resources in South Africa has been limited
to those with access to land because they were the ones who could irrigate the land for
agricultural production. Ownership of riparian land was generally a requirement for access
to water for irrigation.?*® Apartheid era legislation governing water did not discriminate
directly on the grounds of race, but if one was not allowed to own land in certain areas,
one did not have access to sufficient water for inter alia irrigation.®** Currently agriculture
accounts for over 60 percent of total water use.?** According to UNESCO,**® primary and
processed agriculture contribute about 15 percent to the Gross Domestic Product or GDP.
A lot of water is thus locked up in agriculture and the agricultural sector is the biggest user
of water in South Africa. It is water used for irrigation that is under discussion when the
agricultural sector is referred to. Water for irrigation by definition has to be used on land.
The land need not be riparian land, but it might not be economical to use water on land

that is too far away from a water resource because of the cost of energy.

834 Uys "Synopses" para 3.4.

835 Uys "Synopses" para 3.4.

836  See Van der Merwe Evaluating water uses 46.

837 Introduction to part 1 of Chapter 4 of the National Water Act 36 of 1998.

838 Preamble to the National Water Act 36 of 1998.

839 See Principle 2 DWA 1997 White Paper on a National Water Policy 60. Armitage Economic Analysis 114 is of the
opinion that all water has been transformed into public property. See para 5.4 on the public trust in the US and para
6.4 on water vesting in governments in Australia.

840 See para 2.6.3.

841 Gabru 2005 PER 1.

842 UNESCO 2009 www.unesco.org/water/wwap/wwdr 503

843 UNESCO 2009 www.unesco.org/water/wwap/wwdr 503
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De iure the link between land and water does not exist anymore.?** Water entitlements are

845

in terms of the National Water Act”™ not linked to land. "Entitlement” means a right to use

water in terms of the Act or in terms of an instrument issued in terms of it.*® Any

847

entitlement granted to a person by the National Water Act™’ replaces any right to use

water, which that person might otherwise have been able to enjoy or enforce under any
other law. Furthermore, no authorisation to use water is in perpetuity.®*® Armitage®°
comments that the primary intention of the new water policy is to make use of the limited
duration of water licenses as a means to reallocate existing water rights, based on

bureaucratic discretion.

Although rights in land have been separated from rights to use water in terms of section 4
of the National Water Act,®® the existence of a link between land and water is still
recognised in the Act. In terms of section 28(1) of the Act a licence must specify the
property or area in respect of which it is issued. Section 25 of the National Water Act®*
allows a person holding an entitlement to use water from a water resource in respect of
any land, to surrender that entitlement in order to facilitate a particular licence application
for the use of water from the same resource in respect of other land. The Act in effect
recognises that an entitlement to use water from a water resource allows a water use in
respect of land. Moreover, water for irrigation, which is the biggest water use in the
country, can only be applied when one is in possession of irrigable land. However strong
one's right of access to sufficient water may be, one can only use significant quantities of
water beneficially when one is in possession of the necessary land. The implication is that
matters related to land reform should be addressed before targets can be set for water
reform. Once people have possession of irrigable land, the allocation of water should be in
proportion to the possession of the land where new land owners have the capacity to use
the water beneficially.®®? Determining the meaning of the concept "beneficial use" in
circumstances where water needs to be redistributed is therefore vitally important. A key

concept is "beneficial use in the public interest".

844 See para4.4.2.1.

845 National Water Act 36 of 1998.

846 S 1(1) National Water Act 36 of 1998. See para 4.4.2.2.

847 S 4(4) National Water Act 36 of 1998.

848 Principle 3 DWA 1997 White Paper on a National Water Policy 60. See chapter 4 for a discussion of the question
whether a right to use water is a property right.

849 Armitage Economic Analysis 113.

850 See para 4.4.2.2.

851 S 25(2)(a) National Water Act 36 of 1998.

852 See para 4.4.1.
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Although the South African Strategy for water allocation reform®*® stated in 2006 that water
allocation must promote the beneficial use®™* of water in the public interest, no clear
guidelines have yet beenissued. "I n t he p u B°Finthe casa of evates allbcation
reform was defined to refer to water allocations that are to the benefit of the public and the
nation. It attempts to balance the broader public interest with the rights of the individual. It
includes the comrEiqtumdryt i tnd weaisuordquiiable &cess to
water, as well as to actions to promote race and gender redress in water use. It has the
equitable distribution of the benefits of water use, and not the equal distribution of water,
at heart. In addressing equity issues, the allocation process must support water uses that
generate employment and growth. Where water has to be re-allocated between
competing users, the impacts of curtailing existing beneficial uses of water for establishing
new enterprises must be considered with care.

88 uses the

Although the National Water Act,®’ like its predecessor, the Water Act,
concept ibeneficial use, 0 it is constrained b\
nineteen water management areas in the country were facing a water deficit.®*° It means
that there is more than one beneficial use competing for the available water. This is why
one of the objectives of water policy in South Africa is to reallocate existing water uses to
improve the optimum?®® and equitable use of water.*®! The beneficial use of water used to
mean the use of water for a productive purpose.®®? This was already a limitation on water
use when water was less scarce. Since competition for the use of water has increased,
there are a number of different users who could all claim to be using the water
productively in some sense. The best use in these circumstances is use which is
Abeneficial in the public interesto or, more p

concept Aopti mumd use weighs up different soci

853  The strategy gives structure to the development of water allocation plans as contemplated in s 9(e) of the National
Water Act 36 of 1998, with specific focus on race and gender water use reform. It is supposed to provide a guide for
the way in which individual applications for s 21 water uses are authorised, as well as for the development of water
allocation schedules. DWA 2006 Strategy for water allocation reform 20.The strategy only provides a framework for
the abstraction of water (either from groundwater or surface water sources), the storage of water and stream flow
reduction activities (on 6-7).

854 See para4.4.2.4

855 DWA 2006 Strategy for Water Allocation Reform 8.

856 fEqui ty i n refes toequitabiesaecess to water, as well as to actions to promote race and gender redress
in water use. It has the equitable distribution of the benefits of water use, and not the equal distribution of water, at
heart. DWA November 2006 Strategy for Water Allocation Reform 8.

857 National Water Act 36 of 1998.

858  Water Act 54 of 1956.

859 In other words, in these catchments people are using so much water that either the ecosystems have been placed
under severe stress or other users cannot rely on getting their fair share. DWA National Water Resources

Strategy 3.
860 Principle 7 DWA White Paper on a National Water Policy states that:
The objective of managing the quantity, quality and reliability of the nat i on6s wat er resources i ¢
achieve optimum, long-term, environmentally sustainable social and economic benefit for society from
their use.

861 DWA White Paper on a National Water Policy in para 2.1.8. This is in accordance with an international trend that
has increased the role of the state as the public trustee of natural resources.
See Chapters 5 and 6.

862 DWA White Paper on a National Water Policy in para 4.2.1.

109



and the practicality of their achievement in order to enable authorities to make the best
decisions on water use. The concept balances equity within and between generations.
The link between beneficial use and the public interest is thus clear, although uses that
are beneficial are by definition also in the public interest. Perhaps the reason for the
distinction is that uses that are beneficial in the public interest, or optimum uses, are more
valuable than others. In the public interest would likely include any of the objectives in
section 2 of the National Water Act,®® for example meeting the basic human needs of
present and future generations; promoting equitable access to water; redressing the
results of past racial and gender discrimination; and facilitating social and economic
development. Balancing is needed because short term economic benefits may be
outweighed by long term social or environmental costs. It might be avisable to draft a
framework in terms of which beneficial uses are weighted depending on the needs of a
water management area. When one reads section 27(1) together with section 3(2) of the

%4 the function of the limitation of beneficial use is to ensure that

National Water Ac
whenever water is allocated, whether for purposes of equity or not, the water should be
used beneficially.®® Furthermore, the purposes of the National Water Act®®® that fall
outside the achievement of equality as listed above, should also be taken into account.
They are purposes like meeting the basic human needs of present and future generations;
promoting the efficient, sustainable and beneficial use of water in the public interest;
facilitating social and economic development; providing for a growing demand for water
use; protecting aquatic and associated ecosystems and their biological diversity; and
preventing pollution and the degradation of water resources.

The Department®®’

points out that in catchments where the application(s) may exceed the
available water, the principles that apply to evaluating applications are firstly, that all
applications must be tested against section 27 of the National Water Act.®® Secondly,
licences may be refused if the use impinges on existing users, or on potential future
beneficial uses.?® Beneficial use remains the underlying condition for water use. Thirdly,
every effort must be made to find water for previously disadvantaged applicants.®”
Attempts must also be made to find water for high priority applications. This is to be done
by curtailing possible unlawful use, instituting water conservation measures and lowering

the assurance of supply. It can also be done by encouraging water trading for water users

863 S2.

864 S 3(2).

865 See para 3.7.6.
866 S2.

867 DWA 2006 Strategy for Water Allocation Reform 15.
868 S 27 of the National Water Act 36 of 1998.

869 DWA 2006 Strategy for Water Allocation Reform 15.
870 DWA 2006 Strategy for Water Allocation Reform 15.
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who are able to purchase water entitlements.®”* The underlying principle is that as many of
the outstanding applications as possible should be authorised, with preference being
given to uses that represent beneficial use in the public interest. Unsuccessful applicants
can be helped to identify opportunities for water trading. Water pricing®’? could also be

used to assist in the allocation process.

Objectives like maintaining food security and the balance of payments should also be
valued when the public interest is determined. One might even argue that if there were
sufficient water in the Reserve for human needs and the aquatic ecology, the economic
purposes of water become more important and the concept "beneficial use" should mean
an economically productive use. There should not be a direct correlation between the
number of people in the country and the quantity of water that they may use. There
should, however, be a rough correlation between the beneficial use people make of water
and the quantity of water they use.

Where the water has already been over-allocated and there has been a call for
compulsory licensing, the water will be allocated by firstly, assigning water to meet the
requirements of the Reserve, class, and international obligations.®”® Water will secondly be
assigned to meet the requirements of existing licences and strategic users. A lack of
administrative capacity in the verification of existing uses and the issuing of licences
would be a serious impediment to this. Water will thirdly be allocated to applicants to
redress race and gender imbalances. Water will fourthly be allocated to existing lawful
users of water, who have made application under compulsory licensing, and who have
demonstrated beneficial use of the water in the public interest. Water may finally also be
allocated to previously disadvantaged users via general authorisations before the
remainder of the water is allocated according to the above guidelines. This does not mean
that all the water will be given to historically disadvantaged individuals. The provisions of
Guideline 5 must be applied. A fair process will be vital. The strategy for water allocation
reform consists of policy or practice guidelines. Much skill is needed to interpret and apply
them. It is very likely that the application of these guidelines will lead to much litigation. On
the other hand, the courts are likely to give much scope to government to develop its

policy on the allocation of water entitlements.®

871 See Chapter 7 and in particular para 7.6.

872 See para 7.6.2.

873 DWA 2006 Strategy for Water Allocation Reform 17-18.

874 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 68.
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3.8.2 Achieving equality

875

According to the National Water Act,””™ some of the factors that have to be taken into

account when water resources are managed, are the promotion of equitable access to
water and the redress of the results of past racial and gender discrimination. Fredman®™
suggests that substantive equality demands a reformulation of socio-economic rights
themselves. The focus should move away from a conception of a fixed bundle of goods, to
one which aims to enhance the range of feasible options for women. The White Paper®”’
stated that water resources shall be developed, apportioned and managed to enable all
user sectors to gain equitable access to the desired quantity, quality and reliability of

878 there are three fundamental

water. According to the National Water Resource Strategy,
objectives in managing South Africa's water resources. Firstly, the achievement of
equitable access to water implies equity of access to water services, the use of water
resources, and the benefits from the use of water resources. Secondly, the sustainable
use of water would be achieved by making progressive adjustments to water use with the
objective of striking a balance between water availability and legitimate water
requirements. It would also be done by implementing measures to protect water
resources. Thirdly, the achievement of efficient and effective water use must be for
optimum social and economic benefit. The need to strike a balance between water
availability and legitimate water use requirements is clear. Sustainable use of water has to
be achieved in the context of the creation of a just society where there is equitable access

to water.®”®

Government policy has interpreted social equity in the context of water resources to mean
that all users should have fair and reasonable access to the nation's scarce water
resources. The allocation of water resources should facilitate universal and affordable
access to a basic water supply.®®° There rests an obligation on the state, in terms of
section 27(2), to take reasonable legislative and other measures, within its available
resources, to achieve the progressive realisation of the right of access to sufficient
water.® When one achieves access to sufficient water, it will help to achieve equality. The
public interest in this instance is one of achieving access to sufficient water in order to

achieve equality. The national government has the overall responsibility for the equitable

875 S2.

876 2009 SAJHR 440. At the same time caring and interdependence within a community should be valued.

877 Principle 14 DWA 1997 White Paper on a National Water Policy 61.

878 DWA 2004 National Water Resource Strategy 7.

879 Len 2004 U Denv Water L Rev 87 states that when everyone receives a benefit, everyone has a stake. If all of the
interests are recognised, impacts on third parties are diminished.

880  GN 1353 in GG 20615 of 12 November 1999 para 9.

881 S 27(2) of the Constitution. Klare 1998 SAJHR 188 points out that the 1996 Constitution has massively egalitarian
commitments superimposed on a formalistic legal culture without a strong tradition of substantive political discussion
and contestation through the medium of legal discourses.
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allocation and beneficial use of water in the public interest.?®” The Constitution embraces a
substantive concept of "equality" that includes measures to redress existing inequality.®® If
there were no commitment to eradicate socially constructed barriers to equality
progressively and to root out institutionalised under-privilege, the promise of equality
before the law would appear empty. The general principle is contained in section 9(1)
which states that everyone is equal before the law and has the right to equal protection
and benefit of the law. It is however qualified by section 9(2) which states that equality
includes the full and equal enjoyment of all rights and freedoms. It allows legislative and
other measures that have been designed to protect or advance persons disadvantaged by

unfair discrimination to be taken in order to promote the achievement of equality.

The National Water Act®® attempts to rebalance the scales of supply and demand by
taking water use rights from those who did not use them in the two years before the
promulgation of the Act, and in effect gives water use entitlements to those who were
granted water use rights by the new legislative order. When there had been permission to
use water during a period of two years®® immediately before the commencement of the

National Water Act, but the water had not in fact been used,®®

it cannot be an existing
lawful water use in terms of section 32 of the Act.®®” One of the main questions researched
in this thesis is whether section 32 of the National Water Act merely regulates water rights

by limiting them to uses exercised in the two years before the promulgation of the Act, or

whet her it fAgoes too faro and amounts to a dep

which compensation is payable. The question will be discussed in chapter 4. The question

that is discussed in this paragraph is whether these measures are in conflict with the
equality clause or not.

In the Minister of Finance v Van Heerden®® case the Constitutional Court held that
remedial measures are not a derogation from the protection of equality, but a substantive

and composite part of the equality protection of section 9 and the Constitution®® as a

whole. Differentiation aimed at protecting persons disadvantaged by unfair discrimination

is warranted, as long as they conform to the internal test set by section 9(2). Savoy®®
argues that the conflict over affirmative action reflects a split between the left-br ai no6s

consciousness of rigorous legal rules and theright-br ai nds mor al scrupl es

882 Chapter 4 of the National Water Act 36 of 1998 deals with the use of water in s 21.

883 Minister of Finance v Van Heerden 2004 6 SA 121 (CC) para 31.

884  See discussion of s 32 and s 33 of the National Water Act 36 of 1998 in para 4.5.

885 It is the period which existed between 1997 and 1999 for surface water and between 1996 and 1998 for
groundwater, as the relevant sections came into effect on different dates.

886 See Thompson Water Law 497.

887 See para 4.5 for a discussion of s 32 of the National Water Act 36 of 1998.

888 Minister of Finance v Van Heerden 2004 6 SA 121 (CC) para 32.

889 Constitution of 1996.

890 1985 Howard LJ 831.
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the collective legal unconsciousness where there is a conflict between the jurisprudence
of the heart and a sense of duty to the rule of law. The question is how one should
balance legal rules and the moral scruples of equity. An example of how this balancing

was done in terms of section 9(2) of the Constitution®** is found in the Van Heerden case.

In the Minister of Finance v Van Heerden®? case Justice Moseneke set out a test that
made use of a threefold enquiry to test whether a measure was lawful in terms of the
equality clause in the Constitution. He wanted to determine whether a measure fell within
section 9(2).2%% The first yardstick he used relates to whether the measure targets persons
or categories of them who have been disadvantaged by unfair discrimination. The second
yardstick was whether the measure is designed to protect or advance such persons or
categories of persons. The third yardstick used by Justice Moseneke was whether the
measure promotes the achievement of equality. Depending on how they are implemented,

the measures in sections 32 and 33 of the National Water Act®®*

target people who have
been disadvantaged by unfair discrimination. The measure to cancel unexercised water
uses means that more water is available for the common pool. They have thus been
designed to protect or advance persons or categories of persons who have been
disadvantaged by unfair discrimination. They also promote the achievement of equality.
The question is what the legislative framework is within which water should be allocated.
The legislation giving effect to section 9 of the Constitution is the Broad-Based Black
Economic Empowerment Act®® that was enacted to promote the achievement of the
constitutional right to equality. The relevance of the Act is that every organ of state must
take into account and, as far as is reasonably possible, apply a code of good practice
issued in terms of the Act in determining qualification criteria for the issuing of licences.?®
It needs to be stated that as water, which is classified as res omnium communes, is a
resource that is needed to sustain life and economic activity, licences to use water cannot
be equated to other forms of licences®” or allocations like fishing quotas, although there

are certain similarities.®®®

891 Constitution of 1996.

892 Minister of Finance v Van Heerden 2004 6 SA 121 (CC) para 37. Albertyn 2007 SAJHR 256 makes a distinction
between equality claims that result in inclusion and those that contribute to transformation. A transformatory
approach to equality claims aims to shift the underlying power relations that maintain the inequality. See Albertyn &
Gol dbl att iHlEand3b440.t yo 35

803 According to Al ber ty n-32conplahcd with & 3(2) doésbaf exanhpt posjtive ma8asures from
attack that they amount to unfair discrimination. It means that they are fair.

894 Act 36 of 1998. See para 4.5 for a detailed discussion of the measures in s 32 and s 33 of the National Water Act 36
of 1998.

895 Preamble Broad-Based Black Economic Empowerment Act 53 of 2003.

896 S 10 Broad-Based Black Economic Empowerment Act 53 of 2003.

897 The Australian court in Harper v Minister for Sea Fisheries [1989] HCA 47 para 19 drew a distinction between a fee
to make use of a resource and a fee for a licence to do something that would otherwise have been forbidden (like
selling liquor). See para 6.6.1.

898 See para 6.6.

114



3.8.3 How water is to be allocated

Bronstein®*®in2002 was concerned because the state

almost all the water in the country without having had any specific idea how the

90 states that a

allocations were to be made. Section 27 of the National Water Act
responsible authority must take all relevant factors into account when issuing general
water authorisations and water licences. The factors include inter alia the existing lawful
water uses; the need to redress the results of past racial and gender discrimination and
the efficient and beneficial use of water in the public interest. The factors include those
relating to the water use. They are the socio-economic impact-of the water use or uses if
authorised; or of the failure to authorise the water use or uses;*®" investments already
made and to be made by the water user in respect of the water use in question;** the
strategic importance of the water use to be authorised;*® and the probable duration of any
undertaking for which a water use is to be authorised.’® Factors relating to the resource
include the quality of water in the water resource which may be required for the Reserve
and for meeting international obligations;’* the likely effect of the water use to be

authorised on the water resource and on other water users;%®

any catchment
management strategy applicable to the relevant water resource;*” and the class and the
resource quality objectives of the water resource.’®® However, when an application for a
water licence is refused in cases where there was an existing lawful water use,
consequential financial compensation is payable where the refusal resulted in severe
prejudice to the economic viability of an undertaking in respect of which the water was
beneficially used.®® The diminution in the value of land when an application for a water
licence for an existing lawful water use has been refused should be included in the
calculation of consequential financial loss. However, the amount of any compensation
payable must be determined by disregarding any reduction in the existing lawful water use
made in order to provide for the Reserve.®® The Reserve includes water for basic human
needs and water for the aquatic ecology, as was discussed in para 3.1.4. The reduction in
compensation for an existing lawful water use to provide for the Reserve operates as a

reduction in the compensation payable for consequential financial loss. Some

899 2002 SALJ 474.

900 S 27 National Water Act 36 of 1998.
901 S 27(1)(d).

902 S 27(1)(h).

903 S 27(2)(i).

904 S 27(1)(k).

905 S 27()()).

906 S 27(1)().

907 S 27(1)(e).

908 S 27(1)(g).

909 S 22(6). See para 4.4.2.4.

910 S 22(7)(b) National Water Act 36 of 1998.
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commentators, like Soltau,’* argue that the requirement for the Reserve never formed
part of the water use right. On the other hand one may argue that the reduction for the
Reserve operates in the same way that a "tax" to pay for transformation would. It is

therefore vitally important that the Reserve for the water resources has been determined

912 913

at least provisionally™™ and that a proposed allocation schedule™ should have been
prepared in the case of compulsory licensing. The proposed allocation schedule should
set out the quantity of water that has been assigned to: the Reserve and international
obligations; the requirements of existing licences; applicants who should receive licences
to redress past racial and gender discrimination; existing lawful water users who should
be issued with licences; and the quantity of water that should be allocated to applicants
taking into account section 27. It should also set out the quantity of water that should be
allocated to every other applicant by public tender or auction. The schedule in fact should
contain uses that are regarded to be in the public interest. The liability of the state to pay
compensation for the refusal to issue licences implies that functionaries should only refuse
to issue licences when it is required by a majority of the considerations in section 27(1) of
the National Water Act.”** In terms of section 9(e) of the National Water Act,”** catchment
management strategies must also contain water allocation plans setting out principles for

allocating water, taking into account the factors mentioned in section 27(1) of the Act.

Water allocation reform includes a commitment to the fair, reasonable and equitable
allocation of water to all South Africans.’® In terms of Guideline 5% of the Water
Allocation Reform Strategy the water allocation process must be done in a fair,
reasonable and consistent manner. It brings due process requirements and the Promotion

of Administrative Justice Act®®

into play. Existing lawful uses must not be arbitrarily
curtailed, but will be curtailed to meet equity goals in catchments where there is
inequity.®™ It is the manner in which the objective is achieved that will be the subject of

much debate and much litigation.

The government plans to do the reallocation of water in such a manner that the extent of
disruption to the local, regional and the national economy is minimised.** Various options
to meet water demands will be assessed before the re-allocation of water is considered.

The curtailment of water uses will be done progressively. Users will be given the

911 See para 4.5.1.
912 See s 17 of the National Water Act 36 of 1998.

913  S45.
914 S27.
915 S 9(e).

916 DWA 2006 Strategy for Water Allocation Reform 10-11.
917 DWA 2006 Strategy for Water Allocation Reform 10-11.
918 Promotion of Administrative Justice Act 3 of 2000.

919 DWA 2006 Strategy for Water Allocation Reform 10-11.

920 DWA November 2006 Strategy for Water Allocation Reform10-1 1. See al so the di scussi on

in para 3.8 and the DWA 1997 White Paper on a National Water Policy para 4.2.1.
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opportunity to reduce their water use by becoming more efficient water users.** Where
new applications compete with existing uses, the criteria that guide the granting of
renewals or new allocations include the Reserve,’* equity and the optimum use of

water.??® The system could function on a purely administrative basis.

Anderson et al,*** however, point out that the wealthy can manipulate administratively
directed water allocation. This may enable them to augment their wealth and power.
Where there are established inequalities of power, participants may not be able to
contribute equally. Certain groups, like women or the rural poor, often lose out in
processes of resource formulisation because they lack the resources (knowledge; time;
ability to travel; money) to obtain formal authorisation through the state. Fredman®® is of
the opinion that rather than regarding socio-economic rights as bundles of goods to be
distributed, "engendered socio-economic rights" should take into account the ways in
which goods and opportunities can in fact be enjoyed by real women who are probably
taking care of other people. Perhaps one should encourage those with water in rural
areas, the irrigators, to communicate with rural women in order to solve those problems
preventing development in rural areas. The problems might be a lack of access to
sufficient water or even a lack of skills when taking part in subsistence farming. Working
together they can achieve more than when working against one another. Whatever one
does, the aim should be to use water beneficially, while at the same time catering for the
public interest.

3.9 Conclusion

3.9.1 Res omnium communes and the public interest

926 to ensure that the nation's water resources are

The purposes of the National Water Act
inter alia used and managed in ways which take into account promoting equitable access
to water and the beneficial use of water in the public interest form the focus point of this
thesis.?”’ More particularly, the question that is in need of an answer is: How does the

concept "beneficial use" influence South African water law reform?

921 DWA November 2006 Strategy for Water Allocation Reform10-11. See al so the discussion of
in para 3.81 and the DWA 1997 White Paper on a National Water Policy para 4.2.1.

922 See s 1 of the National Water Act 36 of 1998.

923 DWA 1997 White Paper on a National Water Policy 28. See discussion of beneficial and optimum use in para 3.8.1.

924 2007 LEAD J 164.

925 2009 SAJHR 416.

926 S 2 of the National Water Act 36 of 1998.

927 See para 1.1.
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One of the first indications that some uses have higher values than others is to be found in
the definition of the Reserve.®”® The Minister of Water and Environmental Affairs®?° must,
when determining the Reserve for a water resource, ensure that adequate allowance is
made for basic human needs and aquatic ecosystems, before water entittements may be
allocated for any other type of use. One may conclude that the water uses basic human
needs, as protected in section 27(1)(b) of the Constitution and aquatic ecosystems, as
protected in section 24(b) of the Constitution have higher value than other uses. The
environment, moreover, plays a role in every sector of the economy and its needs,
depending on water resource classification, must be met before the needs of a sector can
be met. It is likely that the implementation of the Reserve in water stressed river systems
will require a reduction in the allocation of water for beneficial use, or a decrease in the

assurance of supply.®°

Although the Reserve is a modern term, water has long been protected in the common
interest. Water for domestic purposes has inter alia been protected as daily water in post
classical Roman law.*** The environment was also protected. Labeo was of the opinion
that the interdict in D 43.20.1.11 protecting water for use by town properties might have
been used to prohibit someone from sowing and digging on a farm when there was a
danger that he might pollute the water. The protection of daily water and the prohibition on
pollution probably occurred as a result of water being classified as a res omnium
communes. The White Paper on a National Water Policy for South Africa®™? reaffirmed that
water is a res omnium communes and is a resource common to all, the use of which shall
be subject to national control. It is possible to conclude that a right to sufficient water as
entrenched in the Bill of Rights is a manifestation of the Roman law principle of res
omnium communes. The extent to which the res omnium communes is protected by the
Constitution has not yet been determined by the courts. The difference between the
Roman concept of res omnium communes and the right of access to sufficient water as a
human right in South Africa is inter alia that the content of the public interest is different
because the concerns of the public depends on the matters of the day.

3.9.2 Why is the right of access to sufficient water a constitutional right?

In terms of the Constitution of 1993 local government had to provide access to water. The

guestion was posed why the right of access to sufficient water is protected as a human

928 See para 3.1.4.

929 The Minister of Water and Environmental Affairs is the head of two separate government departments. They are the
Department of Water Affairs and the Department of Environmental Affairs.

930 See para 3.1.4.

931 See para 2.2.3.1.

932 Principle 2 DWA 1997 White Paper on a National Water Policy 60.
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right in the Bill of Rights of the current Constitution®® and why it was not sufficient that
municipalities had a duty to provide access to water. It was found that the need for social
justice and the need for state intervention in inter alia the allocation of water is responsible
for the fact that the right of access to sufficient water is not merely to be delivered as a
right to a basic municipal service, but is protected as a human right.*** The right of access
to sufficient water is classified under socio-economic rights because the government

needs to restructure the water industry to improve access to water.

3.9.3 Progressive realisation

The distinction between water as a social good and water as an economic good is
reflected in legislation managing water. Water as a social good must be delivered by
municipalities. The content of the right of access to sufficient water as a human right has
inter alia been set out by international instruments, like General Comment 15.%*° The
decisions in the High Court and Supreme Court of Appeal in the Mazibuko case relied
extensively on international law.**® However, as the real issues in the case crystallised
with the admission of new evidence by the Constitutional Court, the facts led the court to
come to a decision based on the realities of the situation. Context determined the
reasonabl eness of Contex refledtst the Gosblic pnterest. digtle mention
was made of international law. The Constitutional Court held that the positive obligations
imposed upon government by social and economic rights will be enforced by the courts by
requiring government to take steps.”**Gover nment 6s adopted measures
meet the constitutional standard of reasonableness. Importantly, there is a duty upon
government to review continually its policies to ensure that the achievement of the right is
progressively realised. It was held that it is institutionally inappropriate for a court to
determine exactly what the achievement of any particular social and economic right
entails. It is also inappropriate for a court to determine what steps government should take
to ensure the progressive realisation of the right. The legislature and executive should
determine this. It will in most circumstances be difficult for an applicant who does not
challenge the minimum standard set by the legislature or the executive for the
achievement of social and economic rights to establish that a policy based on that

prescribed standard is unreasonable.®*

933 S 27(1)(b) of the Constitution of 1996.
934 See para 3.2.1.

935 See para 3.6.

936 See para 3.7.

937 See para 3.7.2.

938 See para 3.5.

939 See para 3.9.3.
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To determine whether the discrimination in this case was unfair, the Constitutional Court

took into account the group (people living in Soweto)**

affected, the purpose of the law
(eradicating severe water losses) and the interests affected. Because pre-paid customers
(who receive 6Kaof free water) pay R95,80 per month for water and sanitation if they use

%1t could

20K &of water while credit-meter customers pay R131,25 for the same amount,
not be said that the introduction of a pre-paid water meter system in Phiri was a
retrogressive step or unfairly discriminatory. One can conclude that the laudable
objectives of General Comment 15 have to be tempered by the fact that due to financial
constraints the right of access to sufficient water can only be progressively realised. In
casu the group affected are people living in Soweto who have been the target of severe
unfair discrimination in the past.*** The purpose of the law was to eradicate severe water
losses in the area of Soweto, a legitimate government purpose. Justice O'Regan®*®
warned that courts need to be cautious when approaching the question of different
treatment circumstances like those in casu not to find legitimate government action to
constitute unfair discrimination. Although not mentioned by the court, it appears that the
principle is that the waste of water falls outside the protection of the right of access to
sufficient water because of the principle of beneficial use. It is implied that the City of
Johannesburg has a duty to ensure that water is only used beneficially. The hypothesis
when the extent of the right of access to sufficient water as a human right is determined, it

should be I imited by the concept fAbeneficial use

3.9.4 Beneficial use and the allocation of water

The background law that controls the concept "beneficial use" is inter alia to be found in
the terms of the Constitution.®** Section 195(1)(b) of the Constitution of 1996 dictates that
the public administration must be governed by the democratic values and principles
enshrined in the Constitution, including the principles that efficient, economic and effective
use of resources must be promoted. In the context of the distribution of water, it means an
economic use that is producing a decided effect and is without waste. The Minister of
Water and Environmental Affairs, who acts as public trustee of the water resources, is
ultimately responsible to ensure that water is used beneficially in the public interest.**® The
latter actually involves weighing several conflicting interests. For example, the deprivation

of some private convenience when a decision is taken, is compared to the benefit that is

940 See para 3.7.6.
941 See para 3.7.5.
942 See para 3.7.5.
943 See para 3.7.6.
944 See para 3.8.1.
945 See para 4.4.2.3.
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likely to result for the general public or part thereof.®*® Public goods and services must
have tangible results to be to the benefit of the people. The public should be able to see

that their needs are being met, and not only that of certain individuals.

The first hypothesis that was tested in this section was that when some private rights in a
water resource are in conflict with other private rights, beneficial use is the tool that is
used to determine which uses are to be preferred to others. It is indeed so, but it is the
meaning of beneficial use in the public interest that is very fluid. The best water use is use
which is fibenklfiiciiamt e mesth® oru t he % @hen
authorities make decisions on water use,
weigh up different social, economic and environmental objectives. They should also use
the concept "optimum use" and the practicality of achieving certain uses in order to enable
authorities to make the best decisions on water use. The concept "optimum use" balances
equity within and between generations.?*® There thus exists a link between beneficial use
and the stewardship role of the public trust concept. It was explained above®® that uses
that are beneficial are by definition also in the public interest. Perhaps the reason for the
distinction is uses that are beneficial in the public interest, or optimum uses, are more
valuable than others because they meet the social, economic and environmental
objectives of the day. In the public interest would likely include any of the objectives in
section 2 of the National Water Act, for example meeting the basic human needs of
present and future generations; promoting equitable access to water; redressing the
results of past racial and gender discrimination; and facilitating social and economic
development. Balancing is needed because short term economic benefits may be
outweighed by long term social or environmental costs. The second hypothesis is also
true that when water scarcity necessitates the reform of the water law dispensation, the
definition of beneficial use is adapted in accordance with a changing perception of what is
in the public interest. It is the determination of what is in the public interest that might in
future lead to litigation.

The public interest consists of more than just the delivery of water services for basic
human needs. When a certain level of services has been received, the object of the water
user's water use must be to produce another product. The economic viability of an
undertaking for which water is used, when water for basic human needs are not at stake,
is a condition for water use. It is not merely one of the factors to be considered when

licenses are issued. For example, somebody should not receive a licence to use water for

946 See para 3.8.1
947 See discussion in para 3.8.1.
948 See para 3.1.4.
949 See para 3.8.1.
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irrigation when he does not possess land where he could use the water. Water for
irrigation has to be used on land. The land need not be riparian land, but it might not be
economical to use water on land that is too far away from a water resource because of the
cost of energy.

The separation of rights in land from rights to use water in terms of section 4 of the

950

National Water Act,”™" sometimes is of merely academic importance. The Act in the case

of water trading recognises the link between land and water. The National Water Act®™*
allows a person holding an entitlement to use water from a water resource in respect of
any land, to surrender his entitlement in order to facilitate a licence application for the use
of water from the resource in respect of other land. The same principle should apply when
people are granted licences to use water. One can only use significant quantities of water
beneficially when one is in possession of the necessary land. Matters related to land

reform should be addressed before targets can be set for water reform.

Plans for water reform should also be in harmony with catchment management strategies.
The drafting of catchment management strategies would help to ensure that the
requirements of the public interest are met. In terms of section 9(e) of the National Water
Act®? catchment management strategies must contain water allocation plans setting out
principles for allocating water, taking into account the factors mentioned in section 27(1) of
the Act. When one reads section 27(1) together with section 3(2) of the National Water
Act™? the function of the limitation of beneficial use is to ensure that whenever water is
allocated, whether for purposes of equity or not, the water should be used beneficially.*>*
Furthermore, the purposes of the National Water Act®™ that fall outside the achievement of

equality should also be taken into account.

3.9.5 Achieving equitable allocation

All measures to achieve equality should be measured against the three yardsticks in
Minister of Finance v Van Heerden.?*® The most important one is whether they indeed
promote the achievement of equality. Moreover, South Africa cannot afford to allocate
water to users who will not use it beneficially. Once there is sufficient water in the
Reserve, the right of access to sufficient water as a basic human need loses its priority
and has to compete with other uses. Water has to be used productively when allocated. In

a water-stressed country the waste of water cannot be tolerated. When one uses more

950 See para 3.8.1 and para 4.4.2.2.
951 See para 7.6.4

952 See para 3.8.3.

953 See para 4.4.2.3.

954 See para 3.7.6 and para 3.8.
955 See para 3.8.3.

956 See para 3.8.3.
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water than one needs, one is wasting water. Furthermore, water use rights have their

origin in Roman law and should not be altered as often as allocations to fishing quotas.®’

The concept "public trusteeship"®®® has been mentioned above. It will be discussed in
more detail in the next chapter, where the link between the concept "water use right" and
the water use right as a property right will also be discussed. Moreover, the mechanism in
sections 32 and 33 of the National Water Act®™® to make more water available for
reallocation, for inter alia social purposes will also be discussed. The question is whether
and how it affects water as an economic good and what the legal effects of this are. In

other words, should compensation be paid for the forfeiture of unexercised water uses?

957 See para 3.8.2.
958 See para 4.4.2.3.
959 National Water Act 36 of 1998. See para 4.5.
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CHAPTER 4
WATER LAW REFORM AND THE PROPERTY CLAUSE

4.1 Introduction

In chapter 3 it was pointed out that in terms of section 32 of the National Water Act®®

more water is made available to reallocate for the reform of access to water by only
defining a water use that had been beneficially exercised in the two years before the
promulgation of the Act as an existing lawful water use. An unexercised water use may
only be declared to be an existing lawful water use in terms of section 33 if there had been
a good reason for the non-exercise. The importance of a use being considered an existing
lawful water use is that in terms of the National Water Act an existing lawful water use is

protected as a water use entitlement.®®*

An unexercised old order water use right is not
recognised as a water use entitlement. In this chapter the objective is to determine
whether the definition of an existing lawful water use in section 32 led to an arbitrary
deprivation or an expropriation of unexercised water use rights in terms of the property
clause of the Constitution of 1996. It inter alia needs to be determined whether the
concept "beneficial use" that underlies the term existing lawful water use in fact limited the
water use right in terms of the previous or current water law dispensation. If the term
beneficial use was a condition for the existence of the water use right, then section 32
would only have been stating the obvious. If beneficial use was not a condition for the
existence of a water use right, then it needs to be determined whether the cancellation of
the unexercised water use right is an arbitrary deprivation or an expropriation of property
in terms of the property clause of the Constitution.’®® It also needs to be determined

whether compensation is payable for the cancellation of the unexercised water use right.

In this thesis the concept "water entitlement" refers to an entitlement to use water that has
been granted by a statute. It is a species of the genus water use right. The National Water
Act®® structured the concept "water entitlement" to have a certain meaning.?®* Water use
rights have traditionally been treated as limited real rights. The effect of section 32 on the
right holder, whose unexercised water use right was extinguished by the operation of
section 32, will be discussed in this chapter. It is possible that the holder of the
extinguished old order water use right might have suffered damages as a result of the

cancellation of the right. In this chapter it will be investigated whether such a right holder is

960 National Water Act 36 of 1998.

961 S 4 National Water Act 36 of 1998.
962 S 25 Constitution of 1996.

963 S 4(4) National Water Act 36 of 1998.
964 See para 4.4.2.2.
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entitled to the payment of compensation in terms of the property clause of the
Constitution.?®® Before that can be determined, it needs to be established whether water
use entitlements in terms of the Act are rights in property. It also needs to be established if

there are conditions underlying the exercise of water use rights. More patrticularly, it needs

1966 n967

to be established how the concepts "public trust™” and "beneficial use™"" affect the right

to use water.

41.1 Overview

Because of South Afr i ¢4 thee isha nedddorrgfornpdccess ol oni al i
natural resources. This chapter explains that property does not exist in a vacuum. The law

prescribes the background conditions in terms of which property is owned or used. The

guestion is where the point of equilibrium is between private interests, like money invested

in buying land with water use rights in terms of the previous water law order, and the

public interest in achieving greater access for all to a natural resource such as water. The

method used in this chapter will be to identify and explain the role of the concept

"beneficial use" in the limitation of water use rights or water use entittements. The

objective is to assist the reader in understanding how the concept "beneficial use" assists

one in reaching the point of equilibrium between private and public interests.

The concept "beneficial use" is more important than it was in the past. A major

development brought about by the National Water Act®®

is that the national government
acting through the Minister of Water Affairs now is the custodian of the nation's water
resources. The Minister acts as the public trustee of the water resources. The expression
beneficial use,’”® which often goes hand in hand with the public trust doctrine®* in
America, is found in several places in the Act. How do the concepts "public trusteeship”
and "beneficial use" impact on the water use right? Another important development is that
rights to use water and rights in land have been separated. What does it mean for the
ri par i anoldorden wated use right? Unexercised old order water use rights have
been cancelled by the definition of an existing lawful water use in section 32 of the
National Water Act,”” which is a manifestation of the concept "beneficial use", but are

current water use entitlements also affected by the concept "beneficial use"?

965 S 25 Constitution of 1996.

966 See para 4.4.2.3.

967 See para 4.4.2.4.

968 See para 2.4 and 2.6.

969 See the Preamble and s 3(1) of the National Water Act 36 of 1998 and the discussion in para 4.4.2.3.
970 See para 4.4.2.4.

971 See para 5.4 for a discussion of the American public trust doctrine.

972 National Water Act 36 of 1998.
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Some of the hypotheses that will be tested in this chapter were tested in chapter 2 to
determine whether the concept "beneficial use" or a precursor of the concept played a role
in legal systems that historically influenced South African water law. In the previous
chapter the effect of the concept "beneficial use" on the obligation of the state to achieve
access to sufficient water in terms of section 27(1) of the Constitution of 1996 was
discussed. In this chapter the focus shifts to the effect of the concept "beneficial use" on
the water use right and the water use right holder. The role of the concept "beneficial use”
on South African water law reform will be determined by testing the following hypotheses:
Firstly, the concept "beneficial use" is utilised to determine the existence of the right to use
water. Secondly, when some private rights to use a water resource are in conflict with
other private rights to use the water resource, beneficial use is the tool that is used to
determine which rights are to be preferred to others. Thirdly, the public interest plays a
larger role in the allocation of water use rights in South Africa than in the allocation of
rights to other forms of property. In the next section the need for water law reform in the

context of the property clause will be discussed.

4.1.2 Reform and the regulation of property

The tension between the protection of private property and the public interest in property
law reform in South Africa is also played out in the sphere of reform of access to natural
resources. The property clause sets the framework in terms of which inter alia water
reform must take place. According to Du Plessis,””® an interpretation of section 25 rests on

three premises. Firstly, all constitutional property clauses have an inherent tension

between the protectionof exi sting rights and the statebds po

974 add a context-specific

reform provisions of subsections (5) 1 (9) of the property clause
dimension to the idea that the state has the power to infringe on existing property rights.

Secondly, the 1996 Co n st i tpowei to infsisge on private property for land and

natur al resource reform developed in the

interpretation of the property clause has to keep this in mind, whenever the state limits
private property. Thirdly, despite the fact that the property clause is transformative, it
cannot be said that the Constitution does not value and protect private property.®”> The
classic protection of private property exists next to the need to transform the distribution of

property.””® These premises must be considered in every expropriation case.

973  Compensation for Expropriation 78.

974 S 25 Constitution of 1996.

975 In the case of Chieftain Real Estate Incorporated in Ireland v Tshwane Metropolitan Municipality 2008 5 SA 387 (T)
the court held that the State had to exercise its duties in terms of s 25(5) of the Constitution. The State had a duty to
uphold the rule of law. (See also Mike Campbell Ltd v The Republic of Zimbabwe SADC Tribunal Case Number
2/2007.)

976 See para 6.5.4.6 for a view on the competing visions of the role of property in Australia.
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The nation's commitment to land reform and to reforms to bring about equitable access to
all South Africa's natural resources®”’ is included in the concept public interest when the
property clause is analysed. Property is not limited to land.?”® This means that property
may be regulated or expropriated in terms of legislation for reforms to bring about
equitable access to all South Africa's natural resources, including water resources. The
state must take reasonable legislative and other measures to foster conditions which
enable citizens to gain access to land on an equitable basis.?”® This is once again limited
by the proviso dwithin i sussectarv shouldaalgliably beesour c
interpreted in the same way as section 26(2) and 27(2).°® It is arguable that access to

%1 notes that land

land is worth little without access to water and vice versa. Mostert
reform and redistribution are important enough to make regulation and expropriation of

property possible. The same applies in the case of water law reform.

This is the case even if existing property relations are to a certain extent protected
through the property guarantee. No provision of section 25 may impede the state from
taking legislative and other measures to achieve land, water and related reform.%®? The
reform must take place to redress the results of past racial discrimination. The proviso is
that any departure from the provisions of section 25 must be in accordance with the
provisions of section 36(1). A person or community dispossessed of property, which is not
limited to land, after 19 June 1913 as a result of past racially discriminatory laws or
practices is also entitled either to restitution of that property or to equitable redress®? in
terms of an Act of Parliament. Du Plessis®™* emphasises that section 25 is evidence of a

compromise reached at multi-party negotiations.

The fact that property is not limited to land means that one needs a clear understanding of
the constitutional property concept in South Africa to enable one to understand whether a
water use right or water use entitlement is a property right or not. An understanding of the
constitutional property concept will also enable one to understand the protection afforded
by the property clause in the Constitution.”®® The latter sets the boundaries within which
water reform should take place. The constitutional property concept will be discussed

next.

977 S 25(4)(a) Constitution of 1996.

978 S 25(4)(b) Constitution of 1996.

979 S 25(5) Constitution of 1996.

980 See para 3.7.1 for a discussion of the meaning of "the progr
981 2000 HJIL322.

982 S 25(8) Constitution of 1996.

983 S 25(7) Constitution of 1996.

984 Compensation for Expropriation 72. See Carter 1997 Colo J Int6 | EnvtI36lL & Pol b6y

985 S 25 Constitution of 1996.
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4.2 The constitutional property concept

The first fact that needs to be established in the case of the interpretation of the property
clause in section 25 of the Constitution®® is that the object of enquiry is indeed "property".

It is called the threshold question.%®’

4.2.1 Definition of property

Section 25 of the Constitution does not contain any express or positive guarantee of
property. It does provide safeguards relating to the deprivation and expropriation of
property. In the First Certification®®® case the Constitutional Court held that section 25,
despite the absence of express wording to that effect, protects the right to hold property.
In the case of First National Bank of SA Ltd t/a Wesbank v Commissioner, South African

Revenue Service®®

the Constitutional Court indicated that it was impossible to define
property comprehensively for purposes of section 25. Ownership of corporeal movables
and of land is at the heart of the constitutional property concept. However, it does not
mean that constitutional property is limited to these categories. According to Van der
Walt,** a failure to mention a particular kind of property in the property clause does not
mean that the class or kind of property is excluded. It is not usual to list all types of
property included in t%hifeprogeryriseproieated in genaral ahpr oper t y
no mention is made of any specific kind of property, it has to be inferred that any kind of
property interest that is not excluded explicitly or by necessary implication is included. At
least economically distinct and significant intangible property interests should be included

under the generic protection of property in section 25.9%

4.2.2 The shift from ownership to rights in property

Pienaar and Van der Schyff®*® make the point that the definition of property is determined

by various factors, including, but not limited to, religious, philosophical, historical,

986  Constitution of 1996.

987 See Van der Schyff Constitutionality of the MPRDA 65.

988 In Ex Parte Chairperson of the Constitutional Assembly: In re certification of the Constitution of the Republic of
South Africa, 1996 1996 4 SA 744 (CC) para 72 the court held that the argument could not be upheld that, because
s 25 did not contain an express recognition of the right to acquire and dispose of property, it failed to meet the
prescription of Constitutional Principle Il. There existed a variety of formulations of the right to property in the
constitutions of different democracies. Van der Walt 1998 SAJHR 560 states that the property clause in most
constitutions consists of sections dealing with the regulation of the use and exploitation of property (police power),
the power of expropriation or compulsory acquisition (eminent domain), compensation, exclusions from the property
guarantee in the case of emergency situations or in general, and provisions for land reform.

989 First National Bank of SA Ltd t/a Wesbank v Commissioner, SARS 2002 4 SA 768 (CC). FNB had leased two
vehicles and sold another under an instalment sale agreement to two companies. In all cases FNB remained the
owner of the vehicles. The Commissioner of SARS detained and thereby established a lien over the vehicles to
obtain security for customs-related debts owed to it by the companies.

990 2004 SAPL 55.

991 2004 SAPL 55.

992  Van der Walt 2004 SAPL 56.

993 2007 LEAD J 188.
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economic, political and social factors. They explain that although ownership used to be
the most comprehensive real right in property and was regarded as the source of all
limited real rights, it lost its hierarchical foothold.*** The emphasis gradually shifted from
ownership to rights in property.®® In HTF Developers (Pty) Ltd v Minister of Environmental

Affairs and Tourism®%®

the Transvaal Provincial Division of the High Court held that owners
of land no longer enjoy the absolute real rights known to earlier generations. An owner
may not use his or her land in a way which may prejudice the community in which he or

she lives because, to a degree, he or she holds the land in trust for future generations.*®’

Currie and De Waal®® explain that real rights other than ownership are also likely to be
protected as property by the property clause. This line of thought is strengthened by the
decision given in the case of Ex Parte Optimal Property Solutions CC®® where the court
held that a purposive construction of 'property’ means that it should be read to include any
right to, or in property. The court found that registered praedial servitutal rights are
included in the 'property' concept in terms of section 25(1).°® The development of the
constitutional property concept also suggests that the different entitlements of ownership,
such as the right to transfer it to others may in certain circumstances individually be
regarded as property for the purposes of section 25.1%" There would be little point in
protecting the shell of ownership if the state could interfere as it wished with the

entitlements of ownership.

This development is not as far reaching as it seems at first sight. Other rights besides
ownership formed part of the pre-constitutional property concept. As society developed
from an agricultural society to a consumerist society, the types of things it valued as
property have changed. The dephysicalisation of property is the consequence of a change
in the economic basis of society, as well as a result of technological advances.'** As early
as 1974 a right to use water was regardedas O6goodsd® that could be e
i mplicitly accepted that tf%amdertSehyflexmaing i ght w

1005

that in terms of the Expropriation Act™"" a right to use water, patent rights and shares

994 2007 LEAD J 188.

995  Van der Schyff Constitutionality of the MPRDA60. See Bademmopertt i and t BugtervBriihsBill of Ri ght
of Rights Compendium para 3FB-3 and Mostert and Badenhor st BiPofRighesrty and t
Compendium 3FB-21.

996 HTF Developers (Pty) Ltd v Minister of Environmental Affairs and Tourism 2006 5 SA 512 (T).

997 HTF Developers (Pty) Ltd v Minister of Environmental Affairs and Tourism 2006 5 SA 512 (T) para 17-19. See para
3.1.4.

998 Bill of Rights Handbook 538-539.

999 Ex Parte Optimal Property Solutions CC 2003 2 SA 136 (C) para 19.

1000 Ex Parte Optimal Property Solutions CC 2003 2 SA 136 (C) para 19.

1001 Currie and De Waal Bill of Rights Handbook 538-539.

1002 Constitutionality of the MPRDA 60 fn 33.

1003 Pienaar and Van der Schyff 2007 LEAD J 188. See the discussion of Minister van Waterwese v Mostert 1964 2 SA
656 (A) in para 4.3.7 and Van der Schyff Constitutionality of the MPRDA 161-162.

1004 Constitutionality of the MPRDA 59.

1005 Expropriation Act 63 of 1975.
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could all be expropriated. The Insolvency Act'®®®

included all contingent interests in
property in its operation.

There is not yet a numerus clausus of types of property protected by the Constitution.'’

Van der Walt'® states that a relatively accommodating notion of property is appropriate
when interpreting section 25, to ensure that economically significant intangible property
interests that might not be considered property in private law are included in its protection.

According to Van der Walt,***

it may even be said that there is a general trend in Roman-
Germanic legal systems for constitutional property to be more accommodating towards
the protection of intangible property than private law.*®® Social, economic and legal
processes exist by which incorporeal or intangible property becomes important for
personal wealth and security and for social welfare, while the importance of traditional
tangible property such as land declines.®** Currie and De Waal***? write that property, for
the purposes of the property clause in the Constitution, should be seen as those
resources that are generally taken to constitute
protected by law. Currie and De Waal explain that a great deal of wealth consists of
personal rights, which are rights to a performance.*®*® For a right to constitute property, it
must be a vested right that has accrued to the claimant in terms of the common law or a
1014

Statute.

Soltau®®

notes that sources of wealth like shares, intellectual property and government
largesse'®® have been recognised as property in other jurisidictions. It is thus clear that
the constitutional property concept includes, but is not limited to ownership.'®*’ In the
South African case of Transkei Public Servants Association v Government of the Republic
of South Africa'®the court held obitert hat it would seem that the me

section 28 of the (interim) Constitution may well be sufficiently wide to encompass a state

1006 Insolvency Act 24 of 1936.

1007 S 25 Constitution of 1996.

1008 Van der Walt 2004 SAPL 51-52.

1009 Van der Walt 2004 SAPL 52.

1010 In the case of Kjartan Asmundsson v Iceland (application no 60669/00) the European Court of Human Rights
(Second Section) held that the making of contributions to a pension fund may, in certain circumstances, create a
property right and such a right may be affected by the manner in which the fund is distributed.

1011 See also Arnold 2002 Harv Envtl L Rev 288.

1012 Bill of Rights Handbook 539.

1013 Currie and De Waal Bill of Rights Handbook 538-539.

1014 Currie and De Waal Bill of Rights Handbook 540. See Lebowa Minerals Trust Beneficiaries Forum v President of the
RSA 2002 1 BCLR 23 (T). SeeMost ert and Badenhor st 0 PBidgfRightsfompendiumt he Bi | | of
3FB-29.

1015 1999 Acta Jur 239.

1016 Soltau writes that in Germany employment, pensions and welfare benefit claims against the state are recognised as
constitutionally protected property for the purposes of Art 14 (Property Clause) of the Basic Law. The Federal
Constitutional Court has held that the claimant must be able to show that he or she has contributed financially to the
benefit. See Soltau 1999 Acta Jur 239 fn 62.

1017 Constitutionality of the MPRDA 63.

1018 Transkei Public Servants Association v Government of the Republic of South Africa 1995 9 BCLR 1235 (Tk)
1246-1247. See Mostertods di sHILS8EBB@WN of the case in 2000

130



housing subsidy. Examples of rights in property are limited real rights, renting and leasing

and common law land use rights. The latter are often based on personal rights.'*°

4.2.2.1 Are water use rights regarded as rights in property?
a) The Water Act of 1956

A rental contract was protected as a right in property for which compensation had to be
paid in the case of expropriation in Minister van Waterwese v Mostert.'%® The Water
Act'®* of 1956 protected rights in respect of land as rights in property when allowing the
Minister to expropriate a right in respect of land subject to compensation.**** Water use
rights were in the previous water law dispensation recognised by the courts as rights in
property for which the rights holder had to be compensated when the water use rights
were expropriated. In the 1988 case of GJO Boerdery Ondernemings Edms (Bpk) v

2t was held that when a mu

Bloemfontein Municipality (2)
on another's land gave the municipality the right to submerge the land, the municipality
had to pay compensation for the expropriation of the water use rights.'®* The court held

that;19%°

One of the plaintiffds property right
abstract the water from the river to which he is entitled at any chosen point on his
property, of course subject to the usual limitations on the use of public water,
such as that he may not waste it.

Section 6 of the Water Act'*® of 1956 stated that there was no right of property in public

water. The court in Ohrigstad Irrigation Board v Slabbert**%’

explained that what section 6
prevents is the acquisition of the right of ownership or dominium in public water, but

nothing prohibits the acquisition of a lesser right to such water. The nature of the right to

1019 See Gildenuys Onteieningsreg 1 and Mo st er t and Badenhor st fi P r oBilleof Rights
Compendium 3FB-22 to 3FB-23. The case of Jooste v Government of the South African Republic 1897 4 OR 147
provides an example where a statutory right to use a natural resource, namely land, for grazing was granted
protection by a constitutional property clause. Section 194 of the Constitution of the Zuid-Afrikaansche Republiek of
1858 guaranteed the ownership of land. The court applied the constitutional protection to the right to graze cattle.
The source of the right was the town regulations of 1858. Jooste v Government of the South African Republic 1897
4 OR 149. See Badenhorst and Tempelhoff 1996 TSAR 405.

1020 Minister van Waterwese v Mostert 1964 2 SA 656 (A) 669 A. See para 5.5 on the concept "water use right" in the
US and para 6.6 on the property concept and para 6.7 on the concept "water entitlement” in Australia.

1021 S 60(2)(a) Water Act 54 of 1956.

1022 Minister van Waterwese v Mostert 1964 2 SA 656 (A) 667 H - 668 A.

1023 GJO Boerdery Ondernemings Edms (Bpk) v Bloemfontein Municipality (2)1988 Uys WLC 373 (A).

1024 Interms of s 60(1) of the Water Act 54 of 1956 the Minister of Water Affairs and Forestry was, subject to an
obligation to pay compensation, allowed to expropriate (or take the right to use temporarily) any property if he inter
alia considered it necessary for any government water work. 'Property’ was defined to mean both movable and
immovable property. 'Immovable property' included a real right in or over land. S 60(2)(a) Water Act 54 of 1956.

1025 GJO Boerdery Ondernemings Edms (Bpk) v Bloemfontein Municipality (2)1988 Uys WLC 373 (A) 373.30.

1026 S 6(1) of the Water Act 54 of 1956 stated that there should be no right of property in public water. The control and
use thereof should be regulated as provided in the Act. See Lazarus Regulatory Framework for Groundwater 12;
Pienaar and Van der Schyff 2003 Obiter 135 and Thompson Water Law 80.

1027 Ohrigstad Irrigation Board v Slabbert 1965 Uys WLC 318 WC 318.18.
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1028 UySlOZQ

water was that it was a right of use. is of the opinion that the term "ownership"

1030 4f 1956 in favour of a

of the water resource was intentionally abolished in the Water Act
classification of water resources as being res communes. The legislator also did not use
the term ownership with regard to private water. The sole and exclusive use and
enjoyment of private water vested in the owner of the land where it was found.**** This

1033 criterion water use

right of exclusive use was restricted.'*** Using Currie and De Waal's
rights were vested rights in property in terms of the Water Act.'®* The reason is that a
water use right is a vested right that has accrued to the claimant in terms of a statute.

These rights were protected by the courts under the previous water law dispensation.'*®

b) The National Water Act of 1998

Despite the fact that old order water use rights have now been converted into statutory
water use entitlements, they are still in certain circumstances protected as property rights
by the payment of compensation for an infringement. Under the current water law
dispensation compensation is payable for the refusal of a compulsory licence application
for an existing lawful water use when there has been severe prejudice to the economic
viability of an undertaking.'®* The same is true where a licence is amended®’ and the
effect is severe prejudice to the economic viability of an undertaking.***® It is implicit in the
phrase "economic viability of an undertaking" that the existing lawful water use or water
use licence must be exercised at the time of the application for the compensation to be

payable.

In addition to the implied limitation that the water use entitlement has to be exercised, it
may be argued that the amount of the compensation that is payable is subject to the same

limitations that restrict the entitlement to use the water. The payment of compensation is

1028 See GJO Boerdery Ondernemings Edms (Bpk) v Bloemfontein Municipality (2)1988 Uys WLC 373 (A) 373.17.

1029 Structural analysis of water allocation 303-304. Compare Pienaar and Van der Schyff 2003 Obiter 135.

1030 See s 5 ands 6 Water Act 54 of 1956.

1031 S 5(1) Water Act 54 of 1956. Thompson Water Law 89.

1032 Uys Structural analysis of water allocation 321. Compare Pienaar and Van der Schyff 2003 Obiter 135.

1033 Bill of Rights Handbook 540. See Lebowa Minerals Trust Beneficiaries Forum v President of the RSA 2002 1 BCLR
23 (T).

1034 Water Act 54 of 1956.

1035 See GJO Boerdery Ondernemings Edms (Bpk) v Bloemfontein Municipality (2)1988 Uys WLC 373 (A) 373.30.

1036 S 22(6) National Water Act 36 of 1998. See para 4.2.2.

1037 A responsible authority may in terms of S 49(1) of the National Water Act 36 of 1998 only review a licence at
stipulated times. When the licence is reviewed the authority may amend any condition, except the period of the
licence. (S 49(2) of the National Water Act.) This may be done firstly, to prevent the deterioration of the quality of the
water resource; secondly, if there were insufficient water in the water resource to accommodate all authorised water
uses after allowing for the Reserve and international obligations; or thirdly if it were necessary to accommodate
changes in socio-economic circumstances, and it is in the public interest to meet those demands. Such an
amendment may only be made if the conditions of other licences for similar water use from the same water resource
in the same vicinity have also been amended in an equitable manner through a general review process. (S 49(3) of
the National Water Act).

1038 S 49(4) National Water Act 36 of 1998. In terms of section 48(1) of the Act a licence issued pursuant to a
compulsory licence application replaces any existing lawful water use entitlement of that person in respect of the
water use in question. Section 49(4) of the Act states that where a licence had been granted, but there is an
amendment of a licence condition on review that severely prejudices the economic viability of any undertaking in
respect of which the licence was issued, the provisions of section 22(6) to 22(10) similarly apply. See para 4.2.2.
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subject to section 22(7), which states that the amount of the compensation must be
determined inter alia in accordance with section 25 (3) of the Constitution of 1996.'%%°
Section 25(3)'%*° demands that the amount of the compensation for an expropriation of
property must be just and equitable. Some would argue that the implication of the
utilisation of section 25(3) of the Constitution is that regulatory compensation is paid in
terms of section 22(7) of the National Water Act'** for the refusal of an application for a

licence for an existing lawful water use as though it was an expropriation of property.***

1043

Others would argue that the National Water Act™ " is the law of general application

required in terms of section 25(2) for an expropriation of property. The possibility of

1044

compensation for an amendment of a water use licence """ and the refusal of a licence for

an existing lawful water use implies that a water use licence is a right in property.
Furthermore, the fact that section 22(7) states that the amount of the compensation'®*
must be determined in accordance with section 25(3) of the Constitution means that the
legislature has recognised that a water use entitlement is constitutional property.

The compensation that is payable should in terms of section 25(3)*%*°

reflect an equitable
balance between the public interest and the interests of those affected, having regard to
all relevant circumstances. The first circumstance mentioned is the current use of the
property.’®*” Some would argue that the legislator in the National Water Act in this manner
drew attention to the importance of the current exercise of a beneficial use when the value
of a water use entitlement is determined. Another circumstance that must be taken into
account when the amount of the compensation is calculated is the history of the
acquisition and use of the property.’**® Some people may interpret the phrase "history of
the use of the property"” to be inter alia referring to the question whether a water use right
was historically exercised beneficially. In terms of the National Water Act'®*°the amount of
compensation must also be calculated by disregarding any reduction in the existing lawful

water use made in order to provide for the Reserve. When water in the resource is

1039 S 22(7)(a) National Water Act 36 of 1998.

1040 25(3) Constitution of 1996:
The amount of the compensation and the time and manner of payment must be just and equitable, reflecting an
equitable balance between the public interest and the interests of those affected, having regard to all relevant
circumstances, including-

@) the current use of the property;

(b) the history of the acquisition and use of the property;

(c) the market value of the property;

(d) the extent of direct state investment and subsidy in the acquisition and beneficial capital improvement of the
property; and

(e) the purpose of the expropriation.

1041 National Water Act 36 of 1998.

1042 The property is the entitlement to use water that exists in terms of section 4 of the National Water Act 36 of 1998.
1043 S 22(6) and s 22(7) National Water Act 36 of 1998.

1044 S 49(4) National Water Act 36 of 1998.

1045 S 22(7)(a) National Water Act 36 of 1998.

1046 25(3) Constitution of 1996. See the discussion of section 25(3) of the Constitution of 1996 in para 4.3.6.3.

1047 25(3)(a) Constitution of 1996.

1048 25(3)(b) Constitution of 1996.

1049 S 22(7)(b) National Water Act 36 of 1998.
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allocated, provision should first be made to meet the requirements of the Reserve before
water can be allocated for economic purposes.'®° The explanation is that one's water use
entitlement or property right to use the water resource can only exist as a right in property

once there is sufficient water in the resource to be allocated for economic purposes.*®*

The amount of compensation must also be calculated by disregarding any reduction in the
existing lawful water use made in order to rectify an over-allocation of water use from the
resource in question.'®®* An over-allocation of water from the resource may for example
refer to a water use right holder in a Government Water Control Area who had been
granted more water in terms of a notice by the Minister than he had the capacity to use
beneficially.'®® The amount of compensation must also be calculated by disregarding any
reduction in the existing lawful water use made in order to rectify an unfair or
disproportionate water use.’®* An unfair water use may inter alia refer to an

unreasonable!®®®

use of the water. A disproportionate water use may refer to a water use
that is excessive or even wasteful when compared to other water users of the same water
resource.’®® It is possible that the objective of subsection 22(7)(b) of the National Water
Act'®"is merely to underline basic premises of the National Water Act. They are that a
water use right to use water for economic purposes can only exist when there exists
sufficient water in the resource to meet the requirements of the Reserve and to enable the
water use entitlement to be exercised.®® Furthermore, once a water use entitlement is
exercised, the use should be beneficial.’®* It should not be unfair or disproportional. It will
be argued later on that a principle that flows from the concepts "custodianship” or "public
trusteeship" of the water resource is that the water use right or entitlement of the water
use right holder exists in proportion to the rights of other water use right or water use
entittement holders.*®° The principle of proportionality is an underlying condition of the
water use right. A use which is disproportionate or unfair can never be beneficial.'*** The
fact that reductions for the Reserve and disproportionate and unfair uses are disregarded
when compensation for the refusal of a licence application for an existing lawful water use
is calculated, is an indication that the water use right is limited by the basic principles of
the National Water Act. The stipulations of section 22(7) draw the attention to the fact that

1050 See para 3.1.4 and para 3.8.3.

1051 See Soltau 1999 Acta Jur 252 and para 4.5.2 where water reform is discussed.

1052 S 22(7)(b) National Water Act 36 of 1998.

1053 Seepara4.4.1.1.

1054 S 22(7)(b) National Water Act 36 of 1998.

1055 See the discussion of Joubert v Benede-Blyderivier Watergebruikersvereniging 2007 4 SA 80 (SCA) para 14 in para
4.5.1 below.

1056 See para4.4.2.3.

1057 S 22(7)(b) National Water Act 36 of 1998.

1058 See para 3.1.4.

1059 See para4.4.2.4.

1060 See para 4.4.2.3 and para 8.3.4.8.

1061 See para 3.8.1 and para 4.4.2.4.
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the exercise of both existing lawful water uses and water use licences as rights in property
is subject to basic principles of the National Water Act like the Reserve and the concepts
"public trusteeship” and "beneficial use" of the water resources. One can never be entitled
to use water in the Reserve for economic purposes, or to use water for economic
purposes disproportionally or unfairly. The reduction in the value of compensation for
water use entitlements illustrates the principle that the extent of the water use entitlement
is limited by the principles of the Act. One can never be entitled to compensation for
something to which one does not have a right.

The question that will eventually be answered is the following: Did the legislator when
defining an existing lawful water use as one that had been exercised at a certain time
period in terms of section 32 of the National Water Act'®? bring about an arbitrary
deprivation of property or an expropriation of property? In the section that follows it is
explained that whereas the state has to pay compensation for an expropriation of
property, the payment of compensation usually is not compulsory for a mere regulatory
deprivation of property.

4.3 Deprivation or expropriation of property

4.3.1 Regulation of property

A government fulfils its functions by way of regulating affairs in a country. Gildenhuys and

Grobler'®? explain that when an authority exercises a statutory power not aimed at the

compulsory acquisition of property, but to serve a public need'*®

1065 1066

(such as protecting

public health) or a control measure™"" (such as town planning),” " it does not amount to

1062 S 32 National Water Act 36 of 1998.

1063 AExpropr i dAWSAparal369 9 8

1064 In the case of Cape Town Municipality v Abdulla 1976 2 SA 370 (C) 373 the major concern of the council in
exercising its powers under an enabling ordinance was a mitigation of health hazards associated with the enclosing
of verandas on shops and business premises. The power of the then provincial council to enact the ordinance was
found in the general power conferred upon the council by the 1961 Constitution Act 32 of 1961 to legislate in relation
to municipal institutions.

1065 In Feun v Pretoria City Council 1949 1 SA 331 (T) 342 Justice Williamson held that it was untenable to hold that a
by-law was ultra vires because a restriction of rights is in the nature of an expropriation that can only be brought
about if due provision is made for compensation. Mere restriction on user is probably not expropriation. (See
Gildenhuys Onteieningsreg 23). In Johannesburg Municipality v African Realty Trust Ltd 1927 AD 163, 172 Chief
Justice Innes held that the legislature is not presumed to intend an interference with private rights where no
provision is made for compensation. An intention to interfere with private rights without compensation is, however,
more easily inferred where statutory powers are conferred upon a public body acting in the public interest. In Breede
River (Robertson) Irrigation Board v Brink 1936 AD 359, 366 the court held that the powers conferred by the Act
were expressed in general terms, and not localised, but could not be exercised without interfering with private rights.
It is impossible to carry an irrigation canal for miles across the countryside without interfering with the natural flow
(or drainage flow) of surface drainage water.

1066 Currie and De Waal Bill of Rights Handbook 553 explain that town planning regulations provide an example of a
deprivation where rights are extinguished, but not acquired by the public authority. For this reason it is not an
expropriation. Badenhor st nBRittevprtas Billyof Rigintsd CornperaliunB3fB-22 writef
that zoning legislation will be deemed confiscatory if it effectively deprives a property owner of the beneficial use of
the property by precluding any reasonable use of it. See para 5.8.2 relating to values protected by regulatory takings
jurisprudence in America. Gildenhuys Onteieningsreg 25-26 notes that some regulatory measures exist that provide
for compensation. It might mean that they are not arbitrary and thus constitutional. See s 22(6) and 22(7) of the
National Water Act 36 of 1998.
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expropriation even though the owner or possessor may be deprived of property or
negatively affected thereby.'®” Van der Schyff'°® stresses that although both regulation

and expropriation may burden the holder of a right in property:

it is generally accepted that only expropriations are compensated unless the
payment of compensation for losses caused by regulatory actions is specifically

authorised by the legislation authorising the regulatory measure.

1069

Bouillon points out that rights in property are not absolute and are limited by the

common law doctrine sic utere tuo, ut non alienum laedas®”

as well as by statutory
stipulations requiring the reasonable use of property. Regulatory measures, however,
have to be reasonable at all times.’®”* The High Court in Natal in the case of Colonial
Development (Pty) Ltd v Outer West Local Council; Bailes v Town and Regional Planning
Commission'®’? held that while dominium in property generally constituted the most
comprehensive rights of use and control over property, dominium was never absolute. In
casu the Town Planning Ordinance was one of many common-law and statutory
limitations on an owner's right of use and control over property.’®”® The rationale
underlying such limitations is that in case of conflict the individual's interest had to yield to
the interests of the community. The developers' proprietary rights were limited by the
provisions of the scheme. They were subject to the further qualification that those rights
might be modified in terms of s 48(1)."°’* An alteration or modification to the developers'
rights brought about under section 48(1) could not constitute an arbitrary deprivation of
property in breach of section 25(1) of the Constitution. It also did not constitute
expropriation as contemplated in section 25(2). Expropriation involved appropriation, but

appropriation did not happen in the Colonial Development case.**”®

1067 See Badenhorstii Pr operty and tBaterwdsthsBill of Rights Bamgemdiusn 8FB-13 for a similar view.
See also Mostert and Badenhor $Bilof Rights Campendiyn 3EBMd. t he Bi

1068 Van der Schyff Constitutionality of the MPRDA 159.

1069 Bouillon Volhoubare Grondontwikkeling 10.

1070 See Retief v Louw 4 Buch 165 (1874) 182 and Tyler v Wilkinson 4 Mason 397 (1827) on 474 and the discussion in
para 2.6.1.1.

1071 Gildenhuys Onteieningsreg 24.

1072 Colonial Development (Pty) Ltd v Outer West Local Council; Bailes v Town and Regional Planning Commission
2002 2 SA 589 (N) 6101-611B.

1073 In America in the case of Tahoe-Sierra Preservation Council Inc v Tahoe Regional Planning Agency 535 US 302,
306 (2002) the question was whether a moratorium on development during the process of devising a
comprehensive land-use plan constituted a per se taking of property requiring compensation under the takings
clause of the American Constitution. A temporary deprivation of an economically viable use of the property was not
a taking because the moratorium was temporary in nature, and not a serious intrusion upon the landowners' rights
(on 320-321; 329; 333). See Davenport and Bell 2005 U Denv Water L Rev 19-20.

1074 Colonial Development (Pty) Ltd v Outer West Local Council; Bailes v Town and Regional Planning Commission
2002 2 SA 589 (N) 611B-E.

1075 Colonial Development (Pty) Ltd v Outer West Local Council; Bailes v Town and Regional Planning Commission
2002 2 SA 589 (N) 611D-G.
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In another relevant case, Steinberg v South Peninsula Municipality*"

the applicant
approached the Cape High Court for an order to the local authority to complete an
expropriation process initiated by a road scheme adopted by the respondent. It was
alleged that the scheme prevented the applicant from either selling or properly using her
land.®”” The Supreme Court of Appeal pointed out that section 25 of the Constitution
draws a fundamental distinction between deprivation and expropriation. This distinction
allows the state to regulate the use of property without incurring impossible compensation

obligations.*"®

The fact that one person's water use may impact on the water use right of another

1079 \who states that state

necessitates the regulation of water use rights. Roux,
A ar g &% suehdas licences, permits and quotas are public law entittements and are
call ed i n e,wwarpsr tikap ene tshodld not impose on the state a duty to
compensate individuals when state largesse is withdrawn.’®®! This would lock the state
intoitspol i cies and would be at t he emxqgedhepublic
interest by adapting its policies to changing circumstances®®? by regulating the resource.

ROUX1083

argues that where the law is a welfare law and a public law entitlement is at
stake, a court is likely to give the state a wide margin to adjust the structure and method of
enjoyment of the entitlement. The extent and the protection of the new property embodied
in licences, for example water licences and quotas, for example fishing quotas, are
becoming more relevant as natural resources are becoming scarcer. The crux of the
matter is that natural resources, like water resources and fisheries, are under stress.
Regulators have to continually adapt the size of entitlements to use the resources to the
capacity of the resources to withstand exploitation. For this reason, use entitlements tend

to be much regulated and limited in duration.

1076 Steinberg v South Peninsula Municipality 2001 (4) SA 1243 (SCA).

1077 See Van Der Walt 2004 SAPR/PL 77.

1078 Steinberg v South Peninsula Municipality 2001 (4) SA 1243 (SCA) para 4.
1079 A Pr o p e 413 iryWooldhah et al Constitutional Law of South Africa.
1080 See Soltau 1999 Acta Jur 239.

of

t

he

1081 See also para 5.9 on whether government has to pay compensat

1082 See para 6.5. In Australia a law is not a law for the acquisition of property where the law resolves or adjusts
competing claims, obligations or property rights (Mutual Pools and Staff Pty Ltd v Commonwealth [1994] HCA 9
para 23 and Health Insurance Commission v Peverill [1994] HCA 8 para 8.) The adjustment of competing claims for
water would be a case in point. In Mutual Pools and Staff Pty Ltd v Commonwealth [1994] HCA 9 in para 25 the
court held that the mere extinguishment of a right enjoyed by an owner in relation to his or her property does not
amount to an acquisition of property in the absence of an acquisition of a benefit or an interest in property. In Smith
v ANL Ltd [2000] HCA 58 para 45, common law rights, which had been unlimited in time, were replaced with a right
to bring an action within six months of a certain date. The court held that the consequence was that the act brought
about an acquisition of property. In Australian Capital Territory v Pinter [2002] FCAFC 186 para 74 there was an
acquisition where legislation that purported to withdraw the power to make an award for pain and suffering led to a
direct financial gain to the government, as measured by the reduction of the liability to make payment to the
respondents of a component for pain and suffering.

1083 i Pr o p e+l%iryWooldhah et al (eds) Constitutional Law of South Africa.
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1084

In Duncan v Minister of Environmental Affairs and Tourism™"°"the court held that it was not

reasonable for the appellant to expect to acquire a long term licence because he was

granted a medium term fishing right.'® He knew that his medium term licence was

granted for a specific period only, from 1 January 2002 until 31 December 2005.'%%

Limiting the duration of an entittement by way of regulation impacts on the value of the
entittlement as a right in property. However, it needs to be repeated that the distinction

between deprivation and expropriation allows the state to regulate the use of property

without incurring impossible compensation obligations.**®’

The manner in which the property clause distinguishes between deprivations and
expropriations will be discussed in the next paragraph.

4.3.2 Hierarchical distinction

The question is how property protection is influenced by the need for transformation of

1088

access to natural resources in the society. The South African property clause™"° states

1089

that no one may be deprived of property, except in terms of a law of general

1084 Duncan v Minister of Environmental Affairs and Tourism [2009] ZASCA 168. The applicant took the refusal of a
fishing licence under section 18 of the Marine Living Resources Act 18 of 1998 under review. The chief director
explained that his decision not to accept the boat as a suitable vessel must be understood against the precarious
state of Sout h Af Duncaa 6 Ninister ai Envirbnmental AffairsoandkTourism [2009] ZASCA 168
para 9. Most commercially exploited species of line fish were depleted to dangerously low levels. The legitimacy of
the applicantds expectation was held not to be established on
could not have expected to acquire a long term licence without any reservation and regardless of the circumstances.
Duncan v Minister of Environmental Affairs and Tourism [2009] ZASCA 168 para 17. He knew that the concept of a
"medium term licence" was introduced as a precursor to long term licences and to provide the department with a
window of observation and research. His subjective expectation must have been subject to reservations and
conditions in the light of an uncertain future.

1085 Duncan v Minister of Environmental Affairs and Tourism [2009] ZASCA 168 para 19.

1086 In Harper v Minister for Sea Fisheries [1989] HCA 47 para 2 the Australian High Court held that the right of
commerci al exploitation of a public resource has been turned i
is an entitlement of a new kind created as part of a system for preserving a limited public natural resource in a
society which is beginning to recognise that to fail to protect such resources may destroy them. In Brian Clarence
Bienke, Irene Anne Bienke and Brian Trevor Bienke v the Minister of Primary Industries and Energy; Australian
Fisheries Management Authority and Commonwealth of Australia [1996] FCA 1220 para 58 the court held that the
compulsory surrender of units in a fishery programme did not result in the government, or anybody else, acquiring
an identifiable proprietary interest or a direct financial benefit commensurate with any interest that was extinguished
in the fishery. The right is not a common law right, but rather a new species of statutory entitlement, the nature and
extent of which depends entirely on the terms of the legislation(Bienke case para 54).

1087 Steinberg v South Peninsula Municipality 2001 (4) SA 1243 (SCA) para 4.

1088 S 25 of the Constitution.

1089 Roux http://www.saifac.org.za/docs/res_papers/RPS%20N0.%2039.pdf 1-3 explains that before FNB there were at
least six instances in the inquiry into the property clause, where the interests of the public in a just and socially
beneficial distribution of property rights and the right of the individual to the protection of his property interests, are
weighed. 1) When the definition of what is constitutionally protected property is determined. 2) When deprivation is
defined. It may be defined strictly, with the result that certain types of regulation are not covered by the concept.
This would mean that the interests of the state are favoured above those of the individual. On the other hand, if
deprivation is defined generously, other parts of the property clause will have to resolve the competition between
public and private interests. Courts might tend to be casuistic. 3) When the test for arbitrary deprivation is applied. 4)
When deprivation and appropriation are distinguished from one another. A categorical approach would be formal
and one where the state transfers property to itself or another. A less categorical approach might include cases
where a test is developed to determine whether the impact of the regulation was so severe that it had to be justified
in terms of s 25(2)(a). 5) When the amount and time and manner of compensation have to be determined. 6) When
competing claims are resolved by the general limitations clause in s 36 of the Constitution. [In FNB there was an
extra stage because the general limitations clause is used with regard to deprivations in s 25(1) and with regard to
expropriations in regard to s 25(2) and 25(3) (Roux 4).]

138



application.’®® No law may permit arbitrary deprivation of property. An important
clarification of section 25 took place when the court in First National Bank of SA Ltd t/a
Wesbank v Commissioner, South African Revenue Service; First National Bank of SA Ltd
t/a Wesbank v Minister of Finance,’®* hereafter referred to as the FNB case, explained
that section 25(1) deanadakdeprivatiohs, ircluding ékprapriaponst It y 0
the deprivation infringes section 25(1) and cannot be justified under section 36 that is the
end of the case. The provision is unconstitutional. Van der Walt'®? notes that the

Constitutional Court in the earlier case of Harksen v Lane!®®

1094

employed a conceptual
distinction between deprivation and expropriation in terms of which the two were
portrayed as discrete categories that can be distinguished clearly on conceptual grounds.
In the later FNB°® case, however, the court used a hierarchical distinction, where a larger
category, deprivation, included a smaller category, expropriation. This approach is
contrary to the portrayal of two discrete categories in Harksen v Lane.'®® The application
of the FNB case is limited in the sense that the court did not deal with the implementation
of socio-economic legislative policies, nor did it deal with mere differentiation in the
context of equality jurisprudence.'®’ It did not deal with any policy to bring about
reform.’®®® The court in the FNB'*° case held that, when considering the purpose and
content of the property clause, one should move away from a static, typically private-law
conceptualist view of the Constitution as a guarantee of the status quo to a dynamic,
typically public-law view of the Constitution as an instrument for social change and
transformation under the auspices of entrenched constitutional values. In the next section
the concepts "arbitrary deprivation" and "expropriation" in the property clause of the

1100

Constitution are discussed before the concept "constructive expropriation” is

discussed.

1090 S 25(1) of the Constitution reads that no one may be deprived of property except in terms of law of general
application. It continues that no law may permit arbitrary deprivation of property.

1091 First National Bank of SA Ltd t/a Wesbank v Commissioner, SARS 2002 4 SA 768 (CC) para 58. See Van der Walt
2004 SAPL 62-63 for an interpretation of the expression arbitration priorto FNB. See Roux ®®ropertyo 46

1092 2004 SAPL 77.

1093 Harksen v Lane 1998 1 SA 300 (CC).

1094 Gildenhuys and Gr obl er AEXpr 0APAMSA adrai 184 explain that 1h® 8irf@ of expropriation is the
acquisition of property in the public interest or for a public purpose. The act of expropriation entails the bona fide
obtaining of the dominium in the property when the provisions of the authorising legislation are complied with. See
Gildenhuys Onteieningsreg 8.

1095 First National Bank of SA Ltd t/a Wesbank v Commissioner, SARS 2002 4 SA 768 (CC) para 57.

1096 Harksen v Lane 1998 1 SA 300 (CC).

1097 First National Bank of SA Ltd t/a Wesbank v Commissioner, SARS 2002 4 SA 768 (CC) para 70. Rautenbach 2002
TSAR 817-818 doubts the existence of legislation that does not reflect legislative policy.

1098 It did not deal with a policy to bring about water reform.

1099 First National Bank of SA Ltd t/a Wesbank v Commissioner, SARS 2002 4 SA 768 (CC) para 52. Van der Walt 2004
SAPL 69 states that the decision leaves room for the application of varying levels of scrutiny in the arbitrary
deprivation test. This might mean that a more accommodating level of scrutiny could apply to (for example) land
reform cases.

1100 Constitution of 1996.
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433 fADeprivationo

In the FNB case'™ the court held that dispossessing an owner of all rights, use and
benefit to and of (corporeal) movable goods is a prime example of deprivation in its
grammatical and contextual sense. It is an extreme example of a deprivation. There also
exist lesser limitations that still amount to a deprivation. In the Mkontwana''® case the
court stated that at the very least a substantial limitation that goes beyond the normal
restrictions on property use or enjoyment found in an open and democratic society'®
would amount to deprivation."*® The court relied on the FNB case that stated that the
taking away of property is not required for a deprivation of property to occur. The state
merely interfering with property rights does not amount to an expropriation. The court in

the Mkontwana®'®®

case held that whether there has been a deprivation depends on the
extent of the interference with or limitation of use, enjoyment or exploitation. It is not a
deprivation of property that is prohibited by the Constitution.''® Section 25(1) of the

Constitution**’

states that no law may permit arbitrary deprivation of property. The
arbitrary deprivation is prohibited, and it is thus necessary to establish what is meant by

the term "arbitrary".

434 AArbitraryo

The court in the FNB case!!®

explained that "arbitrary" in terms of section 25 was not
limited to non-rational deprivations in the sense of there being no rational connection
between means and ends.™ It referred to a wider concept and a broader controlling
principle that was more demanding than an enquiry into mere rationality."° It was a
narrower and less intrusive concept than that of the proportionality evaluation required by

the limitation provisions of section 36 of the Constitution.'*** The standard set in section

1101 First National Bank of SA Ltd t/a Wesbank v Commissioner, SARS 2002 4 SA 768 (CC) para 61.

1102 Mkontwana v Nelson Mandela Metropolitan Municipality 2005 1 SA 530 (CC). The Mkontwana case concerned the
constitutional validity of laws that burdened owners of property in relation to consumption charges for water and
electricity supplied to people (like tenants) occupying the properties who were not the owners themselves.

1103 To see what restrictions in an open and democratic society would entail, see chapters 5, 6 and 7 on respectively US
and Australian water and property law.

1104 Mkontwana v Nelson Mandela Metropolitan Municipality 2005 1 SA 530 (CC) para 32. See Van der Walt 2005 SALJ
80; Currie and De Waal Bill of Rights Handbook 541; Freedman 2006 TSAR 93. Plasket and Euijen 2005 Annu Surv
SA L 402.

1105 Mkontwana v Nelson Mandela Metropolitan Municipality 2005 1 SA 530 (CC) para 32. The Constitutional Court
reiterated this dictum in Offit Enterprises (Pty) Ltd v Coega Development Corporation (Pty) Ltd 2011 (1) SA 293
(CC) para 39.

1106 S 25(1) Constitution of 1996.

1107 S 25(1) Constitution of 1996.

1108 First National Bank of SA Ltd t/a Wesbank v Commissioner, SARS 2002 4 SA 768 CC.

1109 First National Bank of SA Ltd t/a Wesbank v Commissioner, SARS 2002 4 SA 768 (CC) para 65.

1110 Roux http://www.saifac.org.za/docs/res_papers/RPS%20N0.%2039.pdf 7 states that the grounds for one or other
level of review should be ascertainable in advance. FNB does not provide this degree of certainty.

1111 See para 4.3.5.
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36" is reasonableness and justifiability. The standard set in section 25 is

arbitrariness.!**?

In the FNB'* case the court held that a deprivation of property is in the first instance
arbitrary in terms of section 25(1) when the law referred to in the subsection is
procedurally unfair.**** Currie and De Waal***® explain that procedural fairness means that
the state should exercise its powers in terms of rules and principles set out in advance.
The exercise of power is arbitrary where it is unpredictable. This coincides with the
administrative law concept of "fairness". It is their opinion that administrative actions that
effect a procedurally unfair deprivation of property should be adjudicated under the
Promotion of Administrative Justice Act."**” Roux''*®is of the opinion that, while the state
has a wide margin to adjust the structure and method of enjoyment of new property,
adjustments should be made in a procedurally fair manner.***® Currie and De Waal*'?°
explain that procedural fairness means that the state should exercise its powers in terms
of clear rules and principles set out in advance. The exercise of power is arbitrary where it
does not follow rules or precedents, where it is unpredictable. Claims based on public law
entitlements are typically given protection against procedurally unfair deprivation, and not
against expropriation."*** These entitlements are by their nature contingent on mutable

1123

government policies and programmes.***? Roux states that the only reason for

excluding claims based on public law entitlements would be to eliminate cases where the
interest has not yet taken the form of a vested right."** This is especially true where

compensation, rather than procedural due process, is claimed.***®

1112 Mostert 2003 SAJHR 584 states that s 7(3) of the Constitution excludes the possibility that s 36 could not be
applicable to s 25. It reads that the rights in the Bill of Rights are subject to the limitations contained or referred to in
s 36, or elsewhere in the bill.

1113 First National Bank of SA Ltd t/a Wesbank v Commissioner, SARS 2002 4 SA 768 (CC) para 65.

1114 First National Bank of SA Ltd t/a Wesbank v Commissioner, SARS 2002 4 SA 768 (CC) para 100. See Du Plessis
Compensation for Expropriation 83.

1115 Currie and De Waal Bill of Rights Handbook 542 explains that the protection against deprivations of property that
are not in accordance with due process should be understood in a wider substantive sense, as well as in a narrower
procedural sense. Currie and De Waal Bill of Rights Handbook 544.

1116 Bill of Rights Handbook 544.

1117 Promotion of Administrative Justice Act 3 of 2000. See para 4.5.2.1 and para 4.6.3.

1118 Roux AProXertyo 46

1119 See para 4.5.2.1 on the issue of retrospectivity.

1120 Bill of Rights Handbook 544.

1121 Roux A Pr ol5eSedpgara4.524.

1122 See para 6.6 on rights to natural resources in Australia and para 6.9.7 on Commonwealth water legislation dealing
with the Murray Darling river basin in Australia. In particular see R v Toohey; Ex parte Meneling Station Pty Ltd
[1982] HCA 69; Harper v Minister for Sea Fisheries [1989] HCA 47; Brian Clarence Bienke, Irene Anne Bienke and
Brian Trevor Bienke v the Minister of Primary Industries and Energy; Australian Fisheries Management Authority
and Commonwealth of Australia [1996] FCA 1220; Newcrest Mining (WA) Limited v Commonwealth [1997] HCA 38;
South Australian River Fishery Assoc & Warrick v State of South Australia [2003] SASC 174 and s 254 of the Water
Act 2007, which deals with the Murray Darling river basin in Australia.

1123 Roux fAProkertyo 46

1124 See also Currie and De Waal Bill of Rights Handbook 540.

1125 Roux fAProkertyo 46
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In the FNB'?° case the court held in the second instance that a deprivation of property is

Aarbitraryo when the | aw r ef e rde sufficiemt ceasonrfor

sect

on

the particular deprivation in question. The following are taken into accountwhenii s uf f i ci ent

r e a s ie established: the relationship between the deprivation and the purpose of the
law; the nature of the property; the extent of the deprivation; the complexity of
relationships; the objective of the regulation in the light of the effect of the deprivation;
whether the standard should be rationality or proportionality and the facts of a case.

These factors will be discussed in more detail below.

4341 nMeans and endso

Sufficient reason is to be established by evaluating the relationship between means

1127

employed, namely the deprivation in question, and ends™“" sought to be achieved, namely

the purpose of the law in question. The court in the FNB*'?®

case held that a comparative
perspective demonstrates two important principles. Firstly, in some circumstances it is
permissible for legislation to deprive persons of property without payment of
compensation in the broader public interest. Secondly, there has to be an appropriate
relationship between means and ends, between the sacrifice the individual was asked to
make and the public purpose intended to be served, for such deprivation to be valid.***° In

1130

the Mkontwana case the court held that the greater the extent of the deprivation, the

more compelling the purpose and the closer the relationship between means and ends
had to be. The court held that there are three interrelated steps to the enquiry whether

legislation was arbitrary for want of the appropriate relationship between means and

ends; %t

1132

(1) the nature of the property concerned and the extent™* of the deprivation.

(ii) the nature of the means-ends relationship that is required in the light of the

nature and extent of the deprivation;****and

1126 First National Bank of SA Ltd t/a Wesbank v Commissioner, SARS 2002 4 SA 768 (CC) para 100.

1127 Inthe FNB case the facts were that the end sought by the deprivation was to exact payment of a customs debt. This
was a legitimate and important legislative purpose, but in casu the section cast the net too wide. The means
sanctioned the total deprivation of a person's property under circumstances where (a) it had no connection with the
transaction giving rise to the customs debt; (b) where the property also had no connection with the customs debt;
and (c) where it had not transacted with or placed the customs debtor in possession of the property under
circumstances that have induced the Commissioner to act to his detriment in relation to the incurring of the customs
debt.

1128 First National Bank of SA Ltd t/a Wesbank v Commissioner, SARS 2002 4 SA 768 (CC) para 97.

1129 Van der Walt 2004 SAPL 66 notes that the Court found support for an approach based on a concept of
"proportionality” when dealing with deprivation of property.

1130 Mkontwana v Nelson Mandela Metropolitan Municipality 2005 1 SA 530 (CC) para 34 - para 35.

1131 Mkontwana v Nelson Mandela Metropolitan Municipality 2005 1 SA 530 para 43.

1132 Du Plessis Compensation for Expropriation 84 notes that the Court in Mkontwana reworked the definition of
deprivations as defined in FNB and focussed on the extent of the interference (and not on any interference per se).

1133 See chapters 5 and 6.
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(iii) whether the relationship between means and ends accords with what is
appropriate in the circumstances and whether it constitutes sufficient

reason for the section 25(1) deprivation.****

4.3.4.2 Nature of the property.

In the FNB case'® the court held that when the property is ownership of land or a
corporeal moveable, a more compelling purpose will have to be established for the
depriving law to constitute sufficient reason for the deprivation than when the property is
something different and the property right something less extensive. The court stressed
that in the specific circumstances of the case the judgment was not concerned with
incorporeal property.

4.3.4.3 Extent of the deprivation

1136

The court in the FNB case " explained that when a deprivation embraces all the incidents

of ownership, the purpose for the deprivation will have to be more compelling than when it
embraces only some incidents of ownership and only partially.™*” In the Mkontwana*®
case the court held that the nature of the relationship between means and ends that must
exist to satisfy the section 25(1) rationality requirement depends on the nature of the
affected property and the extent of the deprivation. A mere rational connection between
means and ends could be sufficient reason for a minimal deprivation. However, the
greater the extent of the deprivation the more compelling the purpose and the closer the

relationship between means and ends must be.***°

If the purpose of the law bears no
relation to the property and its owner, the provision is arbitrary.***° This would likely not be
applicable in the case of water reform, as there would never be a relationship between the

person with the unexercised water uses and the beneficiaries of water reform.

In the Mkontwana''**

case a uniquely South African problem formed part of the
background of the case: a tenant who did not pay for municipal services where a culture

of non-payment of municipal services existed. The problem of non-payment of services

1134 Mkontwana v Nelson Mandela Metropolitan Municipality 2005 1 SA 530 (CC) para 44.

1135 First National Bank of SA Ltd t/a Wesbank v Commissioner, SARS 2002 4 SA 768 (CC) para 100.

1136 First National Bank of SA Ltd t/a Wesbank v Commissioner, SARS 2002 4 SA 768 (CC) para 100.

1137 Roux http://www.saifac.org.za/docs/res_papers/RPS%20N0.%2039.pdf saw this as an indication that in future
constitutional property cases all things will be considered when determining the seriousness of the deprivation and
the impact on the claimant. Botha 2004 SAJHR 278 regards the concept of "rights as graded categories” which are
strongest at the core and get progressively weaker as one moves to the periphery, as a combination of a flexible,
context sensitive approach with a measure of finality.

1138 Mkontwana v Nelson Mandela Metropolitan Municipality 2005 1 SA 530 (CC) para 35.

1139 Mkontwana v Nelson Mandela Metropolitan Municipality 2005 1 SA 530 (CC) para 35.

1140 Mkontwana v Nelson Mandela Metropolitan Municipality 2005 1 SA 530 (CC) para 34.

1141 Mkontwana v Nelson Mandela Metropolitan Municipality 2005 1 SA 530 (CC) para 35.
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also formed part of the background of Lindiwe Mazibuko v City of Johannesburg™"“where

residents did not pay for water in the past in breach of their obligations. In the

Mkontwana!'*?

case the court held that section 118(1) does not permit the deprivation of
property where there is no connection between the property and the consumption
charges. The consumption of water and electricity by the occupier of a property in a town
was integral to the use and enjoyment of the affected property and to its inherent worth.****
It can be argued that the use of the water for irrigation is also integral to the use and
enjoyment of the affected property and to its inherent worth. However, in the case of water
for irrigation, water entitlement holders know that they have to use their water allocations
or risk that the water would flow away and somebody else would use the water. Like
legislation to stabilise the municipal payment system, legislation to give greater access to
sufficient water is in accordance with a laudable governmental purpose and will likely be
respected by the courts. According to Roux,'*> the law is unlikely to be found
unconstitutional where only some rights in the property are affected. An example would be
when only unexercised use rights in public water are forfeited, and the law does not
impose a disproportionate burden on those affected when compared to the purpose of the

law, for example reform of access to natural resources.

4.3.4.4 Complexity of relationships

Certain resources, like water and other environmental resources, are utilised in
conjunction with other users. In modern parlance there exists a web of interests.''*°
Similarly there exists a web of interests when municipal services are delivered to a
property. It was mentioned above that the fact that services are delivered enhances the
value of the property.™*’ This is in accordance with a view that land is a part of the
community rather than merely a combination of isolated, individualised areas of land.***®
Much of the value of the property that property owners enjoy, is the product of public
investment in infrastructure like transportation and utilities, rather than the product of
individual enterprise. The criterion of a complexity of relationships used by the court in

Mkontwana v Nelson Mandela Metropolitan Municipality***°

provides an excellent example
of a web of interests. The court held that the relevant legislative provision required the

owner of the property to bear the risk of non-payment of consumption charges by non-

1142 Lindiwe Mazibuko v City of Johannesburg [2009] ZACC 28 para 136 and 137.

1143 Mkontwana v Nelson Mandela Metropolitan Municipality 2005 1 SA 530 (CC) para 39.
1144 Mkontwana v Nelson Mandela Metropolitan Municipality 2005 1 SA 530 (CC) para 39-40.
1145 Roux fAPro3bertyo 46

1146 See Arnol doés article on pr opHawEnwt LaRev 384-38be ZellmerfandiHardee2068s t s

Ala L Rev 684-685.

1147 See para 4.3.4.3.

1148 See Sax 1983 Wash L Rev 494 and para 5.8. See Mkontwana v Nelson Mandela Metropolitan Municipality 2005 1
530 (CC) para 41.

1149 Mkontwana v Nelson Mandela Metropolitan Municipality 2005 1 SA 530 (CC) para 51.
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owner occupiers. There would be sufficient reason for the deprivation if the government
purpose were both legitimate and compelling.***° There would also be sufficient reason for
the deprivation if it would, in the circumstances, not be unreasonable to expect the owner
to take the risk of non-payment. The circumstance in South Africa, where the non-
payment of service charges threatens to derail the realisation of socio-economic rights,****
and as a result social stability, justifies the court taking into account a complexity of
relationships. This is so even if an innocent party like the landlord would have to bear the
risk of non-payment. The landlord also has an interest in social stability that can only be
promoted by the tenant paying service charges. In the same way water use right holders
can benefit from the social stability promoted by the realisation of the right of access to

sufficient water.

4.3.4.5 Objective v effect

The objective of the regulation seen in the light of the effect of the deprivation is important.
In the case of Mkontwana the constitutional duty on municipalities to provide water and
electricity to its residents weighed heavily with the court, as should the duty to provide
access to sufficient water in section 27(1) of the Constitution. In the same way that the
court in Mkontwana'**® has held that the purpose is important, laudable and has the
potential to encourage regular payments of consumption charges and thereby to
contribute to the effective discharge by municipalities of their constitutionally mandated

1153

functions, a court might find the purpose of the National Water Act™° to be similarly

laudable.

Van der Walt'*** states that in the Mkontwana case there was a less rigorous analysis of

the relationship between purpose, property and owner than in the FNB case.''*®

Freedman'*®®

explains that the test which the court applied in order to determine whether
there was a sufficient reason for the deprivation was one of reasonableness. This test
does not indicate the level at which the deprivation should be scrutinised. It does not
consist of a single test. It encompasses a wide range of tests, which include the test for
rationality and the test for proportionality. It is difficult to say whatt he court

scrutiny would be in the case of water. Because the scope of the deprivation did not

1150 Van der Walt 2005 SALJ 83 is of the opinion that the purpose in Mkontwana might have been legitimate, but it was
not compelling.

1151 See para 3.7.

1152 Mkontwana v Nelson Mandela Metropolitan Municipality 2005 1 SA 530 (CC) para 52. Van der Walt 2005 SALJ 83
states that this fact is never weighed up against the fact that the public only indirectly benefits from this, while the
whole burden for the benefit is placed on property owners and tenants, but no burden is placed on municipalities.

1153 National Water Act 36 of 1998.

1154 2005 SALJ 83.

1155 See Du Plessis Compensation for Expropriation 89.

1156 2006 TSAR 97-98.
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clearly indicate that a relatively low level of scrutiny should be adopted, Freedman
the opinion that the court should have taken other factors into account. The court might
have adopted a(n unarticulated) deferential attitude towards fiscal provisions affecting
local government. The court also significantly downplayed the complex procedural and
substantive requirements which have to be satisfied before a land owner may obtain an
eviction order. It is quite possible that a court may adopt a deferential attitude towards the
difficulty the government experiences in realising the right of access to sufficient water in

section 27(1) of the Constitution.***®

4.3.4.6 Rationality or proportionality

Depending on the interplay between means and ends, the nature of the property and the
extent of the deprivation, there may be circumstances when sufficient reason is
established by no more than a mere rational relationship between means and ends.***° In
others circumstances this might only be established by a proportionality evaluation closer

to that required by s 36(1)***° of the Constitution.****

4.3.4.7 The facts of a case

Whether there is sufficient reason to warrant the deprivation, is to be decided on all the
facts of each case.’® 1t is difficult to predict when a court would use which method, but
water being so important, mere rationality would probably be too light a test and the test in
section 36(1)***would probably be too heavy a burden for the state.

The above are some of the factors that a court would typically look into when establishing
whether a deprivaton of property is fAarbitraryo when the
does not provide sufficient reason for the particular deprivation in question.**** Although
the court in the FNB™®®case held that the standard set in section 25, the property clause,
is arbitrariness and the standard set in section 36, the limitations clause, is
reasonableness and justifiability, the factors to determine whether the standards have

been met often overlap. The limitations clause will be discussed next.

1157 2006 TSAR 97-98.

1158 Hopkins and Hofmeyr 2003 SALJ 58 believe that the factors used to determine whether there was sufficient reason
for the deprivation emphasises the effect of the deprivation on the individual. There is scope for finding that
deprivations which go too far, empty the right of all content and impose an extraordinary burden on the individual,
are regulatory takings which should be compensated. See para 5.8 and 5.9.

1159 First National Bank of SA Ltd t/a Wesbank v Commissioner, SARS 2002 4 SA 768 (CC) para 100.

1160 See para 4.3.5.

1161 Roux http://www.saifac.org.za/docs/res_papers/RPS%20N0.%2039.pdf 7 regards the test as giving a discretion to
the courts to adjust the level of review when important social objectives like land and other reform are at stake.

1162 First National Bank of SA Ltd t/a Wesbank v Commissioner, SARS 2002 4 SA 768 (CC) para 100.

1163 See para 4.3.5.

1164 First National Bank of SA Ltd t/a Wesbank v Commissioner, SARS 2002 4 SA 768 (CC) para 100.

1165 First National Bank of SA Ltd t/a Wesbank v Commissioner, SARS 2002 4 SA 768 (CC) para 65.
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